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PER CURI AM 2

For this challenge to the denial of habeas relief, at issue
are: whether the record fairly supports the state trial court’s
finding that Phillip Shook, Jr., who was/is profoundly deaf, was
conpetent to stand trial; and whether the district court’s
i dentical conpetency finding, following tw federal evidentiary

hearings, is clearly erroneous. Shook contends he was deprived of
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due process and his ability to communi cate wth counsel because of
his hearing inpairnent and the state trial court’s refusal to
continue the trial until he | earned sign | anguage. AFFI RVED

| .

The state trial court, based on several hearings, ruled
Shook’ s hearing inpairnent did not render himinconpetent to be
tried. A jury convicted Shook in 1987 for aggravated assault and
firing a gun into an occupied dwelling; he was sentenced to 30
years i nprisonnent. Shook v. State of M ssissippi, 552 So. 2d 841,
843 (M ss. 1989). The M ssissippi Suprene Court affirned. | d.
During the habeas proceeding in district court, Shook had two nore
conpetency hearings; one each before the magistrate judge and
district judge. Because, as discussed infra, the conpetency issue
at hand is a finding of fact, and in the |ight of the nunerous
hearings on the issue, we nust go into considerable detail in
descri bing the record.

A

Shook has been profoundly deaf since birth. He did not know
sign language at tine of trial. |Instead, he had been trained in
I'i preadi ng, al so known as speech-readi ng.

Shook began wearing a hearing aid when he was a year old. He
attended the Menphis Oral School for the Deaf for one year. That
school wutilized the “oral” nethod of comunication, involving

speech-reading rather than sign |anguage. When he was in the



second grade, Shook’'s parents enrolled himin Strider Acadeny, a
private school in his honetown of Charl eston, M ssissippi, where he
was educated with hearing children. Al t hough he failed sone
classes at Strider, he did not have to repeat any grades and
received a diploma. Wile at Strider, he played football.

Foll ow ng graduation from high school, Shook attended
Nort hwest M ssi ssippi Junior College (NMIC) for one senester (fal
1984), where he was on the football team Wile at NMIC, he began
dating Cathy Thaggard; they becane engaged to be nmarri ed. Shook
transferred to the University of M ssissippi for the 1985 spring
senester. Shook and Thaggard broke of f their engagenent that June.

In the early norning hours of 5 Septenber 1985, 18 rounds from
a high-powered rifle were fired through the wi ndow of Thaggard’s
bedroomin her parents’ hone, where she was sl eeping. Shook, 552
So. 2d at 842-43. She was severely wounded; her left armand | eg
had to be anputated. |[|d. at 843.

Shook was questi oned about the incident and consented to the
search of his dormtory roomat the University and of his vehicle.
Id. at 843-44. He was arrested a week after the incident and
charged with aggravated assault and firing into an occupied
dwel ling. Followi ng his indictnent that Cctober, he remained free

on bail pending trial.



B

I n Decenber 1985, Shook filed several pretrial notions based
on his hearing inpairnent. He sought: appoi ntnent of an oral
interpreter; a stay of the proceedings until a system could be
devel oped to communicate with him and sinultaneous stenographic
transcription of all proceedings (in addition to an oral
interpreter). At the hearing on those notions on 30 January and 7
February 1986, six witnesses testified on behalf of Shook.

University of M ssissippi speech/language pathologist Dr.
Kellumtestified: Shook could not hear speech; testing perforned
when Shook enrolled at the University of Mssissippi in 1985
revealed multiple articulation errors and significant difficulties
in |anguage conprehension and use of verbal |anguage; Shook
frequently answered questions inappropriately, which indicated he
di d not speech-read successfully; Shook had very poor communi cative
skills, and his chance for inprovenent was mninmal, even wth
| anguage and speech therapy; Shook’s estimated ability to use
| anguage was equivalent to that of an 11 or 12-year-old;
i ndi vi dual s who are taught to speech-read generally can understand
about one-third of what is being said; and a registered oral
interpreter for the deaf would best be able to communicate with
Shook.

Speech pat hol ogi st Gore testified: she eval uated Shook in

1981 and worked with him through Decenber 1982; testing in 1981,



when Shook was 16 years old, revealed his overall |I|inguistic
functional equivalent age was 10% years, and his age-equival ent
score on a vocabul ary test was 6% years; Shook’ s |ipreading skills
were very poor; she worked with Shook on | anguage functioning for
about one year, teaching himto use visual cues, but he stopped
attending sessions with her due to his involvenent in other
activities; at the tinme of his discharge, Shook was able to speech-
read two-to-three-word phrases with repetition, but was unable to

under st and | onger phrases; she believed Shook woul d respond “yes”

and “no” w thout understandi ng what was being said to him it was
difficult for Shook to grasp abstract concepts, such as
constitutional rights, while it was nuch easier for himto grasp
concrete ideas; it wuld be difficult for Shook to follow
conversation anong various individuals in a courtroont over tine,
Shook coul d be assi sted to understand such conversation t hrough use
of a sinple witing procedure and expl anati on; and a teacher of the
hearing-inpaired or a speech pathologist who worked with the
heari ng-inpaired woul d be appropriate to assi st Shook.

Dr. WIlingham a special education counselor and clinician
who taught Shook in 1969 and 1970, testified: abstract concepts
are very difficult to teach to the hearing-inpaired; Shook would
attenpt to appear normal in group situations, although he m ght not
under stand what others were saying; he could understand to sone
degree what another person was saying during a one-on-one

i nteraction; she believed an oral interpreter could hel p Shook over
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time; and she spoke with Shook shortly before the hearing and
estimated that his |anguage | evel was about where it had been in
1970, approximately 16 years earlier.

Shook’s nother testified: she and her husband used a
tel ephone anplifier to transl ate tel ephone conversation to Shook;
Shook cal | ed people on the tel ephone to convey i nformation, but he
did not know whet her the person call ed understood what he had said
and could not hear what that person said to him he would dial a
nunber and begi n speaki ng, not know ng whether the person called
had answered; Shook drove vehicles, hunted, went to novies, and
wat ched tel evision; he had a tape player in his room but she did
not knowif he ever played it; she would have to go upstairs to get
Shook because he could not hear her call fromdownstairs; she had
to use repetition when communicating w th Shook; she sonetines
communi cated with Shook in witing but had to wite in sinple
sent ences, using sinple | anguage; peopl e who were around Shook | ong
enough | earned how to communicate with him she and other famly
menbers hel ped Shook with witten school assignnents; Shook had no
interpreters while attending high school and NMIC, Shook and
Thaggard were able to communicate; and Shook did poorly wth
adj ectives and adverbs, best with nouns and pronouns, and knew
not hi ng about tenses.

Shook’ s father testified: he was able to communicate with
Shook; Shook is unable to hear words but can hear close, |ow
pi tched sounds; when Shook was upstairs and the father wanted him
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to cone downstairs, the father switched on a light as a signal
Shook did not speak in conplete sentences and was unable to wite
conpl ete sentences w thout assistance; Shook’s sister hel ped draft
letters from Shook to Thaggard; he and Shook’s sister did Shook’s
school work whil e Shook was in high school and at NMIC, when Shook
pl ayed football, he nenorized plays and reacted to hand signals;
when the father spoke with Shook after Shook was arrested, and
asked whet her he understood his rights, Shook responded t hat he had
a right to attend school and football ganmes; Shook would not
understand that he had a right to an attorney and had difficulty
under st andi ng di scussi ons with defense counsel; he and other famly
menbers woul d go over the discussions in witing with Shook after
his nmeetings with counsel; and, although Shook could read, Shook
did not understand what he read.

Shook t ook the witness stand, but failed to respond to many of
counsel s questions and gave unintelligible answers to others; he
ei ther did not understand or did not respond to counsel’s questions
about his arrest, his constitutional rights, and the search of his
roomat the University.

Def ense counsel did not testify, but stated: he had nade
repeat ed, unsuccessful attenpts to communi cate to Shook the nature
of the proceedi ngs and the basic concepts of his situation; he did
not believe Shook understood the charges against him and he was

not sure an oral interpreter would be of nuch assistance.



The State called nine wtnesses. Pierce, who worked in the
NMIC business office, testified: Shook visited her office on
numer ous occasions, the first of which invol ved his request for her
assistance with a parking ticket he had received; Shook did not
have difficulty comruni cating his wi shes to her, and al so asked her
guestions about her famly and personal life; and she usually
under st ood what Shook was trying to say to her but sonetines asked
himto repeat hinself.

Franklin, head football coach at NMIC, testified: he had sone
difficulty understandi ng Shook but was able to comrunicate wth
him wth the occasional assistance of Shook’s teammtes; and he
never felt Shook did not understand him

Fennel | , Shook’s hi gh school typing teacher, testified: she
faced Shook when giving directions to the class but otherw se nade
no accommodati ons for him and Shook followed directions, was able
to comunicate with her and would let her know if he did not
under st and her.

Bradshaw, headmaster and footbal |l coach at Strider, testified:
he was abl e to conmuni cate with Shook with sone extra effort; Shook
was abl e to understand and follow directions that were nmade cl ear
to him Shook was able to understand and conplete witten tests
given in class; he had seen Shook dancing at school functions and
had observed Shook speak on the tel ephone; and, on occasion, he

t hought Shook t ook advantage of a clained | ack of understandi ng.



Spence, who also coached and taught Shook at Strider,
testified: he was able to communi cate w th Shook, although he had
to repeat instructions and sonetinmes had difficulty understanding
Shook’ s speech; Shook had to obtain notes from other students in
cl asses, because he was unable to take all of the notes hinself;
and Shook was able to follow directions for tests admnistered in
class, without extra help or explanation.

Wl fe, Thaggard’'s <close friend and roonmmate at NMIC,
testified: Shook was able to communicate well with her, Thaggard,
and ot hers; she observed Shook taking notes in a history class, and
they often got notes from each other for that class; Shook woul d
not begin to speak on the tel ephone with her or Thaggard until one
of them answered the tel ephone, and he could distinguish between
their voices on the tel ephone; Shook becane upset whenever she or
Thaggard attenpted to wite notes to hi mor otherw se made obvi ous
attenpts to accommopdate his hearing inpairnent; and she had
observed Shook turn fromthe front seat of an autonobile when his
name was called fromthe back seat.

Fillyaw, who had al so dated Shook, testified: she had to face
Shook when speaking to hi mand repeat herself; and Shook cal |l ed her
on the tel ephone and she was abl e to understand him and he seened
to understand her on sonme occasi ons, but not others.

Thaggard’s nother testified: Shook had been in her honme 75-
100 tinmes; Shook generally gave appropriate responses in
comuni cating with her and would let her know if he did not
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under stand sonet hi ng; when she and her husband visited Shook’s
home, she observed Shook respond when Shook’s father, who was
downstairs, called Shook, who was upstairs; she had spoken with
Shook on the tel ephone, was abl e to understand him and he appeared
to have understood her; Shook was able to conmunicate with famly
menbers; and Shook sonetines answered her w thout her facing him

Consistent with his wfe's testinony, Thaggard s father
testified about his observations of Shook’s communicative
abilities.

Shook <called seven wtnesses in rebuttal. Heari ng- ai d
di spenser Fortner, who had known Shook since 1970, when Shook was
five years old, testified: Shook tries to conceal his hearing-
i npai rment; the main benefit Shook received froma hearing aid was
know edge of the presence of a sound or voice; Shook scored 40
percent on a word test when conbining hearing aids wth speech-
readi ng and wat ching facial expressions; and he had been unable to
make Shook recogni ze his voice on the tel ephone.

Audi ol ogi st Bagwel| testified: objective audiological tests
conducted the day before the hearing indicated Shook had profound
hearing loss; without a hearing aid, Shook would not be able to
hear normal conversation; and she doubted Shook coul d hear norma
conversation with a hearing aid.

Uni versity of M ssissippi audi ol ogi st Brooks testified: Shook
m ght be able to distinguish voices and hear vowel sounds, which

are carried by | oner frequenci es; although consonant informationis
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carried by higher frequencies, where Shook suffered the nopst
damage, consonant information is nore visible on the lips than
vowel information; Shook was not a successful exanple of an oral
deaf person because of the unintelligibility of his speech and his
very | ow | anguage | evel ; Shook coul d not function using speech and
hearing in a way that would neet his needs; she did not believe a
speech-readi ng course woul d i nprove Shook’s abilities; Shook | acked
t he | anguage t o under st and abstract concepts such as constitutional
rights, alibis, plea bargaining, and pleading guilty or not guilty,
and would have difficulty communicating with his attorney; she
doubt ed that appointnent of an oral interpreter would be of mnuch
assi stance to Shook, because such interpreters are nost effective
for hearing-inpaired persons who have good | anguage, reading, and
witing skills, and the interpreter would not be able to nmake up
for Shook’s years of inability to understand the world around him
because of his hearing inpairnment, but appointnent of an oral
interpreter would be better than doing nothing, because the
interpreter mght be able to break down questions about specific
events in a way that Shook m ght understand; and she believed Shook
knew he was in trouble, understood he mght go to jail, and
under st ood that sone of the people in the courtroomwanted to put
himin jail, while others wanted to keep himout of jail.

Three nenbers of the Charl eston community, testified about the

difficulties they had experienced communicating wth Shook.
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Shook’ s sister testified: she wote papers for hi mwhile he
was in high school, and she and her father assisted Shook with his
ot her school wor k; Shook coul d use a tel ephone only wth assi stance
and could hear pitches, tones, and sounds; she had attenpted to
explain sone of the proceedings to Shook but had been unable to
communi cate to himthe concepts of courts and the Anerican justice
system

At the conclusion of the hearing, Shook’s counsel requested
that Shook be examned by a clinical psychologist at the
M ssi ssi ppi School for the Deaf, because independent psychiatric
counsel i ng had been unsuccessful.

Later, in February 1986, the state trial court granted Shook’s
nmotion for appointnent of an oral interpreter. That March, the
trial court conducted a conference with Shook, his counsel, counsel
for the State, and Giffin, a certified oral interpreter who
specialized in legal interpretation, in order to nake a prelimnary
determ nation, pursuant to Mssissippi |law, whether Giffin was
able tointerpret accurately Shook’s statenents and t he proceedi ngs
i n which Shook woul d be involved. After Shook and his counsel net
privately with Giffin, Shook’s counsel stated he was satisfied
Giffin was qualified and should be appointed. In its order
appointing Giffin, the state trial court nmade a prelimnary

determ nation, concurred in by Shook and his counsel, that Giffin
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was able to interpret accurately the statenents of Shook and the
proceedi ngs in which he m ght be invol ved.

The day after the conference with Giffin, however, Shook
filed a notion asserting he was inconpetent to stand trial and
requesting a psychological and educational evaluation by a
psychol ogi st with expertise in evaluating deaf persons. That My,
he nmoved for a continuance until he could learn sign |anguage
That Septenber, the trial court conducted a hearing on those two
notions. Shook called two wi tnesses; the State, none.

Dr. Vernon, a psychologist who specialized in deafness,
testified: he met with Shook for three to five hours, net with
menbers of Shook’s famly, and reviewed reports of tests perforned
on Shook; Shook cannot hear speech well enough to understand it,
wth or without hearing aids; he was unable to evaluate Shook
psychol ogi cal | y because of Shook’s inability to communi cate; Shook
needed a thorough psychol ogi cal evaluation, but it could not be
performed until Shook | earned sign | anguage; even with an excel |l ent
interpreter, such as Giffin, Shook would probably understand, at
best, five percent of what was goi ng on; a deaf person who does not
under st and si gn | anguage woul d only understand two to three percent
of what was going on at trial; deaf persons habitually smle and
i ndi cate they understand what is being said to them rather than
admtting otherw se; Shook could not assist counsel in the
preparation of his defense; the nmethod of educating Shook had been
wrong and had caused irreversi bl e damage; the only way Shook coul d

13



acqui re a reasonabl e under standi ng of the proceedi ngs would be for
himto learn sign |anguage; if Shook were totally imersed in a
deaf community, such as Gall audet College in Washington, D.C., he
was 95 percent certain Shook would | earn sign | anguage proficiently
to stand trial in one year, but he did not know whet her Shook woul d
be admtted to Gallaudet; Shook understood he was charged with a
crinme and had a “very vague” concept of the nature and consequences
of the charges, but he did not understand t he concept of puni shnent
if convicted; the indictnent was witten at a | anguage | evel well
beyond Shook’s capability; Shook’s 1Q was 106 or 108, slightly
hi gher than average; he saw no evidence of nental illness in the
tests he perfornmed on Shook; he did not believe Shook could testify
at trial, even with the oral interpreter’s assistance; and he
bel i eved Shook could differentiate right from wong but believed
Shook coul d not understand abstract | egal concepts. In responseto
questioning by the trial court, Dr. Vernon conceded that, even if
Shook were taught sign | anguage, he could not prom se Shook woul d
be able to assist counsel and understand the proceedi ngs.

The court-appointed oral interpreter, Giffin, testified:
sign | anguage comruni cation with a deaf individual is nuch quicker
t han oral conmuni cation; she did not knowif Shook woul d conprehend
nmore of the proceedi ngs and comrunicate better if he signed; she
did not believe Shook understood everything that she was
interpreting for him even when he indicated he did; Shook
frequently responded to her inappropriately, indicating a |l ack of

14



under st andi ng; and Shook occasionally wanted to comment to her and
hi s attorney about testinony, but his attorney had nade it cl ear he
did not want to be interrupted during the proceedi ngs.

Shook’ s counsel submtted an affidavit in support of the
nmotions, stating: it was inpossible for him to determne the
nature and extent of what Shook was capabl e of understanding or
whet her Shook was nentally capable of assisting in his defense;
therefore, a psychol ogical evaluation was essential to evaluate
Shook’ s conpetence to stand trial.

At the conclusion of that hearing, the trial court granted the
nmotion to the extent of ordering Shook to submt to a psychol ogi cal
evaluation at the M ssissippi State Hospital to determ ne both his
conpetency to stand trial and his crimnal responsibility (sanity
at tinme of offense). The court stated Giffin, the interpreter,
was to be present during Shook’ s eval uati on.

The subsequent witten order, however, did not include the
directive about Giffin; she did not acconpany Shook. Shook was
admtted to the M ssissippi State Hospital on 8 COctober 1986, and
di scharged approximately a nonth | ater.

By |letter dated 10 Novenber 1986, M ssissippi State Hospita
psychol ogi st Dr. Robertson and neurol ogi st Dr. Lancaster reported
to the trial court the unani nous opinion of the hospital staff:
Shook understood his legal situation; could cooperate with his
attorney; and was conpetent to stand trial. The letter expl ai ned:
Shook initially answered questions regardi ng why he was injail and
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what kind of trouble he was in, and he had no inpairnment in
recognizing the victims nane and answering other questions; in
| ater interviews, Shook acted as if he did not understand anyt hi ng,
respondi ng, “I don’t know’, or “I don’t understand”, regardless of
the question asked, except for his age, and refused to wite any
answers to questions, stating he could not read, wite, or speech-
read; during his hospitalization, Shook socialized well w th other
patients, played cards and basketball, served as a basketball
referee, read newspapers and magazi nes, and watched tel evi si on; and
the hospital staff indicated Shook coul d understand and conmuni cat e
as long as staff nenbers spoke slowy. Drs. Robertson and
Lancaster di agnosed Shook as malingering regarding his presented
problenms of an inability to read, wite, or understand anything
sai d. They concluded that, because Shook’s main conmunicative
probl emwas t hat he needed a speaker to speak slowly enough for him
to speech-read, the only requirenent for trial would be that it
proceed sufficiently slowy to all ow Shook to speech-read.

On 18 Novenber, approximately a week after the date of the
report, the trial court deni ed Shook’ s conti nuance and i nconpet ency
noti ons.

On 5 January 1987, Shook noved to exclude the M ssissippi
State Hospital report and for the court to reconsider delaying
trial until he could learn sign | anguage. At a hearing that day,
t he court denied that notion, as well as Shook’s notion that he not
be tried until an adequate communi cati on systemcoul d be devel oped.
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Shook’ s counsel withdrew his notion for sinultaneous transcription
and instead requested daily transcription.

Jury selection comenced two weeks later, on 19 January.
During voir dire, Shook renewed his notion for a stay until he
could learn sign | anguage. The follow ng norning, at a conference
in the judge's chanbers, Shook’s counsel again noved for a
conti nuance on that basis. At that conference, Giffin, the oral
interpreter, testifiedregarding probl ens comruni cati ng w th Shook.

At the conclusion of that conference, the court denied the
motion. The court quoted extensively fromthe M ssissippi State
Hospital report, and stated:

| had the opportunity yesterday to observe
[ Shook] in open court at counsel table al ong
wth his attorney and wth the oral
interpreter, Ms. Giffin.... | even permtted
[ Shook]’s father ... and ... sister ... to be
at counsel table. But | observed at |east on
a couple of occasions [Shook] sinply | ooking
away from Ms. Giffin. There’s got to be

cooperation on the part of everyone including
[ Shook] .

So | recogni ze the probl ens indicated by
[ Shook’ s counsel] in communicati ng. Thr ough

my nmont hs now of observation, | think sone of
the problens are [Shook]’s unwillingness to
cooper at e.

|”ve done everything | feel like wthin
my power and authority to assure [ Shook] ... a
constitutionally fair trial. Taking into
consideration his hearing inpairnent, I
appointed an oral interpreter at [Shook]’s
request. She’'s here assisting. And | think

and truly believe that she can be of val uable
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assistance to this Court and especially to
[ Shook] if [Shook] will |et her.

Certainly, from the standpoint of
under st andi ng | egal term nology, it’s been the
experience of this Court that well-educated
peopl e who have no hearing inpairnent or any
problens at all conme into court wthout an
under st andi ng of the proceedi ngs or how court
is conducted and have problens. So | don’'t
think it’s anything unusual about having
problenms with | egal term nol ogy.

... | was satisfied and | am still
satisfied it would be of no benefit to del ay
the trial for a year or longer to attenpt to
teach [Shook] to sign, and even not know ng
t hen what the situation would be.

Again, | feel strongly that [Shook] is
being afforded a constitutionally fair trial.

Throughout trial, Shook’s father and sister were allowed to
remain at counsel table with Shook, his interpreter, and his
attorney. Several of the witnesses called by the State testified
consistently with their pretrial testinony regarding Shook’s
communi cative abilities. |In addition, the victimtestified that
communi cation with Shook was difficult when he wanted it to be. At
one point, during the testinony of a witness, defense counsel asked
for a pause so that the interpreter could explain the testinony to
Shook; the trial court allowed it wupon being advised by the
interpreter that she needed sone tinme. The transcript reflects no
ot her requests by Shook’s counsel or the interpreter for breaks in

the testinony to facilitate communi cation wth Shook.
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At the close of the State’'s case in chief, Shook renewed his
previ ous notions based on his hearing inpairnment. The trial court
deni ed them stating:

Lay witnesses in pretrial hearings and

during ... trial have stated clearly and
unequi vocal Iy that they could communi cate with
[ Shook]; that they could conmunicate to

[ Shook] what they were trying to conmunicate
and that he in turn could communi cate to them
what he was trying to communicate. The
W tnesses have testified ... that in essence
he coul d understand when he wanted to and he
could nake it difficult when he did not want
t o understand.. ..

|’ msatisfied, again, that this court is
maki ng every effort and is, indeed affording
to [ Shook] every constitutional right
available to him that he is receiving a
constitutionally fair trial.

The court has permtted ... nenbers of
[ Shook]’s family to be with counsel and
[ Shook] at counsel table to assist in

communi cation. . ..

This court is doing everything that it
can conceivably think of to make sure that
[ Shook] is receiving a fair trial and is
understanding the proceedings.... [''m
satisfied all of this is being done. [’ m
satisfied he can certainly understand and
appreci ate the nature of the proceedings.

|’'m satisfied that i f he wll

cooperate wth his famly[,] . or al
interpreter[,] and ... his attorney that the
communi cation channels are open and that
[ Shook] IS bei ng af f or ded al | hi s

constitutional rights.
Shook presented the testinony of several wtnesses who
testified consistently with their testinony in pretrial hearings

regardi ng his hearing inpairnment and conmuni cati ve problens. Dr.
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Vernon’ s testinony included his opinion, tendered at the pretrial
heari ng, that Shook was i nconpetent to stand trial and woul d remain
so until he was taught sign |anguage, and he added: t he
M ssi ssippi State Hospital malingering diagnosis was not accurate;
and anyone who would assune responsibility for psychologically
evaluating a person with whom they could not conmunicate and who
had a problemw th which they had no experience would be guilty of
the “grossest nmal practice”. Shook also called Dr. Haws, a |icensed
psychol ogi st, who testified: it would be inpossible for her to
exam ne Shook because she could not communicate with him and she
woul d question the ethical standards of any psychol ogist or
psychiatrist who attenpted to exam ne him given the degree of his
hearing inpairnment and | ack of verbal skills.

In rebuttal, the State called wtnesses who testified
consistently with their pretrial testinony regarding Shook’s
comuni cative abilities, as well as another of Shook’s hi gh school
teachers, who testified she was able to conmuni cate wi th Shook and
that he was able to read, wite, and take witten tests in class.
In addition, the State called as wtnesses Drs. Lancaster and
Robertson, who had conducted the court-ordered conpetency
evaluation of Shook at the Mssissippi State Hospital. They
testified consistently with their report to the court regarding
Shook’ s conpetency and sanity at the tinme of the of fense, including
detai |l s about Shook’ s eval uati on; and each al so testified Shook was

conpetent to stand trial and knew the di fference between right and
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wong at the time of the offense. In explaining the malingering
di agnosis, Dr. Lancaster testified Shook was exaggerating his
comuni cation problem not his speaking or hearing problens.

Post -verdi ct, Shook noved for a new trial, asserting, inter
alia: he was deni ed due process because of his hearing inpairnent;
and the trial court erred by allowng the experts from the
M ssissippi State Hospital to testify, because they had no
expertise in evaluating hearing-inpaired persons and did not have
an interpreter present when they evaluated him The notion was
deni ed.

C.

On direct appeal, the Mssissippi Supreme Court rejected
Shook’s claimthat the trial court should have delayed the trial
until he could be taught sign | anguage, stating:

The [trial] court had no way of ascertaining
whet her [ Shook] would learn [sign] |anguage
nor the degree to which it could inprove his
real ability to understand and conmmuni cate.
[ Shook] could read, and the record shows that
the interpreter kept himwell inforned as the
trial progressed. W can appreciate that it
was not easy for counsel to discuss the
defense with him but, clearly it could be
done. A trial should not be postponed
indefinitely if any reasonable alternative
exists. Additional time before the trial and
breaks during the trial should be allowed, if
good cause i s shown, to permt counsel and the
defendant to effectively conmunicate. No
conplaint on that score was nmade here. This
record shows, beyond doubt, that the trial
j udge reasonably concluded that [Shook] coul d
communi cate with those around hi msufficiently
to permt him to function in a reasonably
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nor mal fashi on. He was not illiterate nor
blind. He is a high school graduate and was a
col l ege student. During the trial he was kept
advi sed of what was being argued and what the
testi nony was.

Shook, 552 So. 2d at 844-45 (enphasis added).

The court also rejected, as “totally refuted by the facts”,
Shook’s related claim he was physically, and perhaps nentally,
i nconpetent to stand trial. 1d. at 845. After quoting at |length
fromthe trial court’s findings, the State Suprene Court st ated:

The trial judge, on the scene and observing
the defendant and the wtnesses, nust be
al | oned consi derabl e discretion, and where it
i s apparent that the judge has denonstrated an
awar eness of the issues involved and concern
for the protection of the rights of the

defendant, as here, his judgnent nust be
accorded great weight and respect...

D
Shook, pro se, applied for federal habeas relief in 1993
asserting, inter alia, that the trial court: violated his
constitutional rights by failing to delay trial until he could be
taught sign | anguage; and deni ed hi mdue process by forcing himto
trial when he was physically, and perhaps nentally, inconpetent.
1
The nmagi strate judge appoi nted counsel for Shook and set an
evidentiary hearing. The State noved to rescind the hearing order,

cont endi ng t he evi dence regardi ng Shook’ s conpetence to stand tri al
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had been developed fully in state court. The notion was deni ed.
(I'n his post-hearing report and recomendation, the magistrate
judge took the position that the presunption of correctness
ordinarily accorded state fact-findings should not apply because,
in his opinion, Shook was denied due process in the state court
proceedi ngs.)

At the evidentiary hearing before the nmgistrate judge,
Shook’s father and sister testified consistently with their
pretrial testinony regardi ng Shook’s comuni cative problens. His
father testified further that: Shook passed hima note at trial
stating he did not understand Giffin, the oral interpreter; at a
conference in the trial judge' s chanbers, Giffin had told Shook’s
counsel that Shook was understandi ng only about five percent of the
proceedi ngs; and he did not believe the court proceedings could
have been slowed sufficiently for Shook to be able to |ipread
testinony. Shook’s sister testified: Giffintriedto communicate
orally with Shook at trial, but Shook could not understand; Shook
could not comunicate wth his counsel; and Shook did not
understand the nature of the trial proceedings.

Shook’ s trial counsel testified: Shook was functionally
illiterate; he did not think Shook would have understood the
testinony even if the trial had proceeded nore slowy or nore
breaks had been taken; he did not believe Shook understood enough
of the proceedings to receive due process; he could not comruni cate
with Shook, except in the nost primtive fashion, and it was
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i npossi ble to explain to Shook | egal concepts, evidentiary issues,
pl ea bargaining, and court proceedings, including whether Shook
should testify; he did not think Shook had a factual or rationa
under standi ng of the proceedings; and, in the light of Shook’s
hearing inpairnment, counsel had substantial doubt about whether
Shook was physically conpetent to stand trial.

Shook presented the affidavits of Drs. Kellum Bagwell, and
Vernon, each of whom had testified pretrial and at trial. In
addition to repeating nuch of the substance of her previous
testinony, Kellums affidavit stated: Shook’s |anguage skills in
1986 were so poor that he could not effectively understand
comuni cation even with the aid of a qualified interpreter; Shook
| acked the comrunication skills necessary to consult with his
attorney at trial; Shook had no factual or rational understanding
of the proceedi ngs; and a malingering di agnosis for Shook woul d not
be valid unless the person eval uati ng hi mhad extensi ve experience
and training with the deaf and had an interpreter present during
t he eval uati on.

Bagwel | ’s affidavit repeated the substance of her previous
testi nony and added: a psychol ogi st without adequate training in
communicating with the hearing-inpaired would not be able to
determ ne whether a person was nmlingering concerning a hearing
i npai rment; when she evaluated Shook in 1986, he did not have

sufficient ability to consult with his attorney wwth a reasonabl e
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degree of rational understanding and did not have a rational or
factual understanding of the proceedi ngs.

Dr. Vernon’s affidavit repeated nmuch of the substance of his
previ ous testinony, including his opinionthat, until Shook | earned
sign | anguage, he was inconpetent to stand trial, and his criticism
of the conpetency evaluation perforned at the Mssissippi State
Hospi tal . He added that the trial’s pace could not have been
slowed sufficiently for Shook to have understood the testinony.

The State presented two expert witnesses. Dr. Stringer, the
Executive Director of the M ssissippi Association of the Deaf,
testified: when a deaf person has been educated orally, as had
Shook, that is their |anguage and signing is not done; a hearing-
i npai red adult who had been trained orally would need about two or
three years to be trained in sign |anguage; and he had no
conpl ai nts about the assistance given Shook at trial.

Neely, the Director of Deaf Services for the M ssissipp
Departnent of Vocational Rehabilitation, testified: appointnent of
an oral interpreter was appropriate; he was “not certain” he would
agree trial should have been del ayed until Shook could | earn sign
| anguage; and it would take two to three years for a person such as
Shook, who had been orally educated, to | earn sign | anguage.

In a videotaped deposition submtted by Shook post-hearing,
Giffin testified: Shook was a poor to fair |ipreader and could
follow the gist of comrunication if he knew the context of it and

was famliar with the speaker; at trial, she conmunicated with
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Shook by witing the substance of the testinony, but her sentences
often had to be restructured or rephrased to accomopdate his
limted vocabulary, and she was often still witing about a
previ ous witness after the next witness had begun testifying; Shook
had about a third-grade readi ng/ conprehension |evel; if Shook had
known sign | anguage, interpretation would have been nuch sinpler;
considering Shook’s limted command of the English |anguage and
limted speech-reading abilities, she could think of nothing nore
t hat coul d have been done to nake the proceedings clearer to him

short of extending the trial for several weeks; and she believed
that, if Shook were totally inmmersed in a signing environnment, he
could learn sign | anguage proficiently within a year. Wen asked
whet her Shook had the ability to communi cate with defense counse

wth a reasonable degree of rational wunderstanding, Giffin
responded that Shook could not have done so during the tria

itself, because of the |ogistics. When asked whether Shook
understood the nature of the proceedings, she testified he
under st ood the charges against him and knew there were potenti al
negati ve consequences he wi shed to avoi d.

The magi strate judge recommended granti ng habeas relief based
on i nconpetence to stand trial, stating: while it was obvious the
trial court took extraordinary care in handling the matter, it
erred in its conpetency ruling by relying on the testinony of |ay
persons and M ssissippi State Hospital physicians who had no

expertise in working with deaf persons. According to the
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magi strate judge, the only experts worthy of the nane, Drs. Vernon
and Giffin, testifiedto Shook’s “conplete inability to conprehend
t he proceedi ngs agai nst himand to conmuni cate with his attorney”.
The magi strate judge concl uded: Shook’s request to delay trial for
a year in order to learn sign |anguage was not unreasonable and
shoul d have been granted; and the failure to do so vi ol ated Shook’ s
due process rights, by requiring him to stand trial while
i nconpet ent .
2.

The district court ruled that the record was inconplete and
t hat anot her evidentiary hearing was necessary to address Shook’s
ability at trial to conprehend the English |language in witten
form inasnmuch as that was the nmethod of conmunication primarily
used by the interpreter and others assisting Shook at trial. See
Loui s v. Blackburn, 630 F.2d 1105, 1109 & n. 3, 1110 (5th Gr. 1980)
(inresolving “credibility questions involved in the determ nation
of «critical fact issues affecting a [crimnal defendant’s]
constitutional rights”, a district judge may either accept the
magi strate’s determnation or “reject[] the magi strate’s deci sion
and confe] to an independent decision after hearing the testinony
and viewi ng the witnesses” (enphasis added)).

At that second federal evidentiary hearing, Drs. Kellum and
CGore testified regarding Shook’s inability to conmunicate in

witten |anguage and his lack of conprehension of the trial
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proceedings. His trial counsel testified, repeating the substance
of his testinony in the first federal evidentiary hearing, and
adding: Giffin s nmethod of communicating with Shook at trial, by
taki ng notes during the proceedings, was not an effective nethod,
Giffin testified at an in-chanbers hearing during trial, and
i kewi se told himrepeatedly throughout trial, that Shook was not
graspi ng what she was attenpting to tell him and he did not ask
for trial recesses because it would not have nmade a significant
difference in communicating with Shook.

Two of Shook’s high school teachers testified for the State
that, based on his performance in cl asses they taught, Shook could
understand the witten | anguage. In additionto submtting witten
statenents by two other teachers, each of whom stated Shook was
able to read and conprehend witten material in their classes, the
State subm tted Shook’ s academ c records fromStrider and NMIC, and
his college entrance certificate.

Wlilfe testified, consistently with her pretrial and trial
testinony, regarding Shook’s ability to communicate in witing.
The M ssi ssi ppi H ghway Patrol officer who adm nistered a witten
commercial driver’s |license exam nation to Shook testified about
Shook’s scores on that exam nation. The victim testified she
understood the letters Shook wote to her during their courtship.

At the conclusion of the hearing, the district court granted
Shook’ s request to take the tel ephonic depositions of Giffin and

Dr. Vernon, after they had reviewed the notes Giffin took during
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trial. The depositions, taken the following nonth, focused on
Shook’ s ability to understand witten | anguage.

Dr. Vernon repeated his opinion that Shook was i nconpetent to
stand trial until he learned sign | anguage and testified further:
Shook read at a third-to-fifth grade level; Giffin s notes were
witten at a level in excess of Shook’s abilities, and he woul d not
have understood enough of it to adequately participate in his
def ense; and Shook was inconpetent to stand trial based on his
ability to conprehend the English |language in witten form Dr.
Ver non acknow edged, however, that sign | anguage vocabul ary is very
limted and that there are no signs for alnost all |egal terns; and
that, even if Shook were trained in sign | anguage, questions would
have remai ned regarding his ability to understand abstract | egal
terns.

In her telephonic deposition, Giffin testified: she
communi cated wi t h Shook usi ng a conbi nation of witing and all ow ng
hi mto speech-read, along with visual cues, gestures, and di agrans;
she attenpted to reword and restructure |anguage to nmake it nore
conpr ehensi bl e to him Shook’ s readi ng conprehensi on | evel was very
el enrentary, so she tried to wite for himon a third-grade |evel
Shook was a very poor speech-reader and relied on witten
communi cation nuch nore than speech-reading; she was able to
communi cate to Shook the gist of all of the testinony and even sone
of the procedural matters but not all of the detail; considering

Shook’s abilities and the avail abl e technol ogy, she did not know

29



what el se coul d have been done for himshort of delaying trial so
he could learn sign |anguage; and Shook understood the charges
against him and knew the proceedings could result in serious
consequences. When asked whether she had the inpression Shook
understood the testinony while it was presented, she responded:

| think that he did. And if he didn't, he

usual ly let nme know. And he seened to be able

to tell which people were testifying —saying

things that were favorable to his case,

because he woul d nod and sm | e and seened gl ad

about sonme testinony. There was other

testi nony gi ven where he woul d shake his head

and even want to refute the testi nony nmaybe in

witing to ne.

The district court disagreed wth the magistrate judge’'s
finding that Giffin and Vernon both testified to Shook’s “conpl ete
inability to conprehend the proceedi ngs against hini. Shook v.
State of M ssissippi, No. 2:93-CVv-118-D-B, 2000 W. 877008, at *4
(N.D. Mss. 8 June 2000) (internal quotation marks and citation
omtted). Al t hough the district court did not question Dr.
Vernon’s expertise or credibility, it found nore persuasive the
totality of the testinony of all others who testified, especially
Giffin's. 1d. The district court noted that Dr. Vernon had spent
| ess than half a day with Shook 14 years earlier and had revi ewed
the test evaluations nmade by others. ld. at *6. It found his

testinony was “nore of a generalization from studi es conducted,

rat her than any specific observation”. |d.
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The district court found: Shook could conmmunicate
sufficiently with those around himto permit himto function in a
reasonably normal fashion; Giffin kept Shook well infornmed as the
trial progressed; and the trial court recogni zed Shook’ s deaf ness
and took the appropriate steps to protect his rights by appointing
an oral interpreter to aid himin the only |anguage he had ever
known. ld. at *5. It found Giffin s testinony “convincing as
evi dence of [Shook’s] conprehension and his present ability to
consult with his lawer with a sufficient degree of rational
under st andi ng”. | d. The district court concl uded: the state
trial court “took all reasonable neasures which adequately
saf eguarded [ Shook]’s constitutional rights”; and the trial court’s
finding that, with Giffin' s assistance, Shook was conpetent,
“reflects the fair-m nded consideration given the facts of this
case and shall be accorded absolute deference.” 1d. at *6.

1.

Trial of an inconpetent crimnal defendant violates due
process. Pate v. Robinson, 383 U S. 375, 378 (1966). The standard
for conpetency to stand trial is whether the defendant “has
sufficient present ability to consult with his lawer with a
reasonabl e degree of rational understandi ng —and whet her he has a
rational as well as factual wunderstanding of the proceedings
against him” Dusky v. United States, 362 U S. 402, 402 (1960).

Shook mai ntains he falls belowthis standard, on the basis that his
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deaf ness rendered hi munabl e to understand t he proceedi ngs agai nst
him and prevented him from consulting with, or assisting, his
attorney in preparing his defense.

A crimnal defendant’s conpetency vel non to stand trial is a
question of fact. Maggio v. Fulford, 462 U S. 111, 117 (1983).

The petitioner nust present facts sufficient “to positively,

unequi vocally and clearly generate a real, substantial and
legitimate doubt as to [his] nental capacity ... to neaningfully
participate and cooperate wth counsel”. United States .

WIllians, 819 F. 2d 605, 609 (5th Gr. 1987), cert. denied, 484 U S
1017 (1988).

Because Shook filed his federal habeas petition prior to the
enactnent of the Antiterrorismand Effective Death Penalty Act of
1996 (AEDPA), AEDPA does not apply for review of the district
court’s denial of habeas relief. E. g., Slack v. McDaniel, 529 U. S.
473, 478 (2000); Magouirk v. Warden, Wnn Corr. Ctr., 237 F.3d 549,
552 (5th Cir. 2001); Lockett v. Anderson, 230 F.3d 695, 699 (5th
Cir. 2000). The AEDPA provision conditioning the ability to appeal
the denial, 28 U S.C § 2253, does apply however. Slack, 529 U S
at 478. In this regard, the district court granted Shook a
certificate of appealability on the basis that “there is a close
factual issue as to [Shook’s] ability to conprehend and cooperate

with his attorney”.
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Under pre-AEDPA | aw, state findings of fact are entitled to a
presunption of correctness, unless they are either not “fairly
support[ed]” by the record, fornmer 28 U S. C. § 2254(d)(8), or one
of the other statutory exceptions applies. See Magouirk, 237 F.3d
at 552; Self v. Collins, 973 F.2d 1198, 1204 (5th Gr. 1992), cert.
deni ed, 507 U.S. 996 (1993).

As discussed, because the state trial court’s conpetency
determnation is a question of fact, the presunption of correctness
appl i es unl ess Shook satisfies an exception. See Maggio, 462 U. S.
at 117. Although the district court accorded the presunption to
the state trial court’s conpetency determ nation, Shook, 2000 WL
877008, at *6, it also conducted its own evidentiary hearing, in
addition to the one conducted by the nmagistrate judge, and, based
on the additional evidence adduced at those hearings, nmade its own
factual finding that Shook was conpetent to stand trial. 1d. at
*5.  Accordingly, the district court’s independent determ nation
t hat Shook was conpetent to stand trial nust be upheld unless it is
clearly erroneous. See Self, 973 F.2d at 1203. A finding of fact
“I's clearly erroneous when although there is evidence to support
it, the reviewing court on the entire evidence is left with the
definite and firm conviction that a m stake has been comm tted”.
Anderson v. City of Bessener Cty, 470 U S. 564, 573 (1985)

(internal quotation marks and citation omtted).
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The Suprene Court has comrented on the simlarity between the
clearly erroneous standard of review for a district court’s
findings of fact and t he habeas presunpti on of correctness accorded
state court findings of fact. See Marshall v. Lonberger, 459 U. S.
422, 434-35 (1983) (“We greatly doubt that Congress, when [, in
former § 2254(d)(8),] it used the | anguage ‘fairly supported by the
record’” considered ‘as a whole’ intended to authorize broader
federal review of state court credibility determ nations than are
aut horized in appeals within the federal systemitself.”). “Both
[ standards] reflect a proper deference on the part of the revi ewer
to a prior fact-based determnation.” United States v. Hogan, 986
F.2d 1364, 1370 (11th Cr. 1993).

As noted, the magistrate judge recommended that the
presunption of correctness was i napplicabl e because, in his opinion
and pursuant to forner 8 2254(d)(7), Shook “was otherw se denied
due process of lawin the state court proceeding”. That exception
to the presunption of correctness applies, however, only if “the
state court denied the petitioner a fair opportunity to press his
clainf. Depree v. Thomas, 946 F.2d 784, 788 n.6 (11th Cr. 1991).
Shook was not denied due process in the state court proceedings;
far fromit. As anply denonstrated, supra, by the sunmary of those
proceedi ngs, the state trial court conducted fair and conplete
hearings on the issue of Shook’s comrunicative abilities and his

concomtant conpetence to stand trial. Therefore, the state
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finding that Shook was conpetent is entitled to a presunption of
correctness unless, pursuant to former 28 U S.C. 8§ 2254(d), the

finding is either “not fairly supported by the record” or Shook
establ i shes “by convincing evidence” it is erroneous.

The state court record supports the trial court’s finding that
Shook was conpetent to stand trial. Although Shook’s experts, who
had experience wth deaf individuals, testified he was not
conpetent, the staff at the M ssissippi State Hospital, where Shook
was eval uated, unani nously concluded he was. The trial judge was
not required to accept the opinion of Shook’s experts and to reject
the opinion expressed by the Mssissippi State Hospital staff,
merely because the latter |acked experience 1in conducting
conpet ency eval uati ons of hearing-inpaired individuals. [|n making
a conpetency determnation, a trial court is, of course, entitled
to rely on its observations of the defendant and to judge the
credibility of wtnesses; and it is not required to credit the
statenents and ul ti mate concl usi ons of the defendant’s expert, even
if the expert is uninpeached and the State presents no evidence to
rebut the expert’s opinion. See Maggio, 462 U S at 113-18; cf.
United States v. Mdita, 598 F.2d 995, 999 (5th Gr. 1979) (“Expert
testi nony, even when uncontradicted, is not conclusive on the i ssue

of sanity ... and the jury may find such testinony adequately

rebutted by the observations of nere laynen.”), cert. denied, 444
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US 1084 (1980); United States v. Hall, 583 F.2d 1288, 1293-94
(5th Gr. 1978) (sane).

For simlar reasons, the district court’s independent finding
that Shook was conpetent to stand trial, based on all of the
evi dence, including that introduced at the two federal evidentiary
hearings, is not clearly erroneous. The district court considered
Dr. Vernon's expert opinion that Shook was inconpetent to stand
trial but found “the totality of testinony of all others who
testified, especially Ms. Giffin, nore persuasive”. Shook, 2000
WL 877008, at *4. “Where there are two perm ssible views of the
evi dence, the fact-finder’s choice between them cannot be clearly
erroneous.” Anderson, 470 U.S. at 574.

L1l
For the foregoing reasons, the denial of habeas relief is

AFFI RVED.
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