IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-60366

Summary Cal endar

TAYLOR MACHI NE WORKS, | NC,

Plaintiff - Appellee
V.

TOM DEVI NE; ET AL,

Def endant s

TOM DEVI NE,
Def endant - Appel | ant

Appeal fromthe United States District Court
for the Northern District of M ssissippi
No. 1:96-CV-255-S-D

Decenber 22, 2000
Bef ore KING Chief Judge, and JONES and STEWART, Circuit Judges.

PER CURI AM *

Pursuant to 5THCQR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR R
47.5. 4.



Tom Devi ne appeals the judgnment of the district court
confirmng an arbitration award. For the follow ng reasons, we
AFFI RM

| . FACTUAL AND PROCEDURAL HI STORY

On June 11, 1996, Tayl or Machi ne Works, Inc. (“Taylor”) sued
Tom Devi ne and On-Site Medwast e Conpany! for breach of a
manuf acturing contract and for tortious interference. Devine

renoved the action to federal court on August 13, 1996.2 n

1 On-Site Medwaste Conpany (“Medwaste”) was a part of
t hese proceedings until the notice of appeal. Only Devine
appeals the district court’s order to this court.

2 Devine appears to argue that the district court “may”
not have had subject matter jurisdiction over the controversy,
even though he is the party who renoved the case to federal
court. Although this issue was nerely raised and not briefed by
Devine, we are nonetheless required to address it. See Gles v.
NYLCare Health Plans, Inc., 172 F.3d 332, 336 (5th Cr. 1999)
(“[A] court sua sponte nust raise the issue if it discovers it
| acks subject matter jurisdiction.”). The subject matter of the
district court is based upon diversity jurisdiction: Taylor is a
M ssi ssippi corporation with its principal place of business in
M ssi ssippi; Medwaste is a Texas corporation with its principal
pl ace of business in Texas; and Devine is an adult resident
citizen of Texas. These facts establish conplete diversity.

Devi ne now asserts, however, that at the tinme of renoval,
Medwast e’ s principal place of business “may have been
M ssi ssi ppi” because Tayl or forecl osed on a controlling share of
Medwast e’ s stock. |If Medwaste’s principal place of business
shifted to M ssissippi due to Taylor’s foreclosure on the stock,
diversity would no | onger be conplete. See N Y. Life Ins. Co. v.

Deshotel, 142 F.3d 873, 883 (5th Cr. 1998). W find, however,
that there is no evidence in the record to indicate that this

occurred. Indeed, Devine defeats his own argunent by
acknow edgi ng that Medwaste “operated in Texas only and not in
M ssissippi.” Although the record is inconplete, this statenent

| eads us to the conclusion that Texas remai ns Medwaste’'s
princi pal place of business. Therefore, we find that subject
matter jurisdiction is not an issue in this case.
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Cctober 3, 1996, the district court granted Devine’s notion to
stay the proceedings in order for the parties to submt the
dispute to arbitration. The matter subsequently underwent
arbitration on Cctober 22, 23, and 24, 1996. On Cctober 24, the
parties infornmed the arbitrator that they had executed a

settl enment agreenent.

At the request of the parties and under the terns of the
settlenent agreenent, the arbitrator entered his award on the
settlenent agreenent. The award by the arbitrator in favor of
Tayl or was a “general award” of $1,529, 834.89, which was the
anount agreed upon by the parties in the settlenent agreenent.
Tayl or then noved to have the district court confirmthe award,
and Devi ne objected and noved to vacate the award. After
countl ess notions by the parties, on June 9, 1997, the district
court issued an order (the “June 9 Order”) denying all pending
nmotions and instructing the parties to “resubmt the[] issues to
the arbitrator so that he may reissue his award setting forth
precisely the terns resulting fromthe arbitration.”

The arbitrator incorporated the entire settlenent agreenent
into the nodified award. Over Devine's notion to vacate the
nmodi fied award, the district court confirnmed. Devine appeals the
confirmation.

1. STANDARD OF REVI EW



We review de novo a district court’s order denying a notion

to vacate an arbitration award. See United Food & Commerci al

Wrkers Union v. Pilgrims Pride Corp., 193 F.3d 328, 332 (5th

Cr. 1999); Mllroy v. Painewebber, Inc., 989 F.2d 817, 819 (5th

Cir. 1993). This court gives great deference to the arbitrator
and will yield whenever possible to the arbitrator’s resolution

of the dispute. See Atl. Aviation, Inc. v. EBM Goup, Inc., 11

F.3d 1276, 1282 (5th Cr. 1994); Mllroy, 989 F.2d at 820. De
novo revi ew enables this court “to determ ne whether the district
court accorded sufficient deference to the arbitrator[’ s]

decision.” Atl. Aviation, Inc., 11 F.3d at 1282.

I11. THE DI STRI CT COURT PROPERLY CONFI RMVED
THE ARBI TRATOR S AWARD
Devi ne rai ses two argunents® regardi ng whet her the

arbitration award shoul d be vacat ed. Fi rst, Devine contends that

3 Devine also asserts that the parties did not actually
reach a settlenment because there was no neeting of the mnds. W
do not consider this issue because Devine did not raise this
obj ection below, and no plain error exists. See Forbush v. J.C
Penney Co., 98 F.3d 817, 822 (5th Cir. 1996) (“This Court will
not address an argunent raised by a party for the first tine on
appeal . . . unless it neets the plain error standard.”); see
al so Ferquson v. Fed. Deposit Ins. Corp., 164 F.3d 894, 897 (5th
Cr.), cert. denied, 120 S. C. 61 (1999). W note, however,
that during the first arbitration, the arbitrator asked both
parties if they wished himto read and coment, as a neutral
party, upon the settlenent agreenent. Both parties declined.
The arbitrator al so asked whether the docunent was in fact their
settlenent agreenent. Both parties answered affirmatively. W
take this as sufficient to establish a neeting of the m nds
bet ween the parties.




the arbitrator failed to conply with the district court’s June 9
Order by sinply incorporating the entire settlenent agreenent
into the nodified arbitration award. He asserts that the
district court ordered a “rehearing” of the issues, and
therefore, the district court erred in confirmng the nodified
award when the arbitrator did not conduct further arbitration.

We find no nerit in Devine's argunent because the district
court’s June 9 Order was a clear order to the arbitrator to
clarify his findings, not an order to rehear the dispute. The
district court was concerned with the award because the
arbitrator appeared both to incorporate by reference the parties’
settl enment agreenent and, at the sane tine, to use “standard
| anguage” that appeared to expressly exclude the agreenent. Not
w shing to “second-guess” the arbitrator, the district court
ordered that the issues be resubmtted so that the arbitrator
could “reissue his award setting forth precisely the terns
resulting fromthe arbitration.”

The parties resubmtted the issues, and the arbitrator
rei ssued the award, expressly incorporating the entire agreenent.
In its February 4, 2000 order, the district court found that the
arbitrator conplied with its June 9 Order and had clearly
“resol ved the uncertainty about the status of the settlenent

agreenent.”* Under the deference we accord to the arbitration

4 Devine asserts that he raised the issue of breach of the
settl enment agreenent upon resubm ssion to the arbitrator and that
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process, we agree with the district court that the arbitrator
conplied with its June 9 Order.

In his second argunent, Devine asserts that the arbitrator
refused to hear material evidence in violation of 9 U S. C
8§ 10(a)(3) (1999). Under 9 U.S.C. 8 10(a)(3), an arbitration
award may be vacated if “the arbitrators were guilty of
m sconduct . . . in refusing to hear evidence pertinent and
material to the controversy.” 9 U S. C 8§ 10(a)(3). Devine
presented no evidence to the district court or to this court that
denonstrates that the arbitrator refused to hear evidence. In

fact, the case was in arbitration for approximtely three days

the arbitrator did not consider evidence regarding this claim
The district court found that after the arbitrator received the
resubm ssion of the issues and the acconpanyi ng argunents, he
incorporated the entire settlenent agreenent into the nodified
award. Because of this action by the arbitrator, the court
concluded that the arbitrator “inplicitly dism ssed” the issue.

Devi ne argues that the district court erred in finding that
the arbitrator “inplicitly dism ssed any argunent by Devi ne that
the settl enent agreenent was not binding on the parties” when he
i ncorporated the entire agreenent into the nodified award. W
find no fault with the district court’s decision for the sinple
reason that an arbitrator need not list the reasons for his or
her award. See Antwine v. Prudential Bache Sec., Inc., 899 F. 2d
410, 412 (5th Cr. 1990). The policy behind this rule is that
“[1]f arbitrators were required to issue an opinion or otherw se
detail the reasons underlying an arbitration award, the very
purpose of arbitration—+the provision of a relatively quick,
efficient and informal neans of private dispute settl enment—woul d
be markedly undermned.” 1d. After a review of the record, we
note that this policy has already been frustrated in this action.
We agree with the district court “that both parties have
acconplished little nore than an increase in their clients’ fees
since the renoval of this suit on August 13, 1996.” Accordingly,
we find that the district court did not err by finding an
inplicit dism ssal of this issue.
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before the settlenent agreenent was reached. In addition, during
resubm ssion of the issues, both parties submtted docunents to
the arbitrator to support their positions. Hence, the district

court did not err in finding that this argunent provided “no
reason” to vacate the award.?®
| V. CONCLUSI ON
For the foregoing reasons, we AFFIRM the judgnent of the

district court.

> Due to inadequate briefing, we do not address Devine's
contention that the district court erred in refusing to vacate
the award under 9 U.S.C. 8 10(4). Nowhere in his initial brief
does Devine support his assertion that the arbitrator “so
i nperfectly executed his powers so that a nmutual, final, and
definite award upon the subject matter submtted was not nade.
Therefore, this argunent is waived. See Rutherford v. Harris
County, Tex., 197 F.3d 173, 193 (5th Cr. 1999) (refusing to
consi der inadequately briefed issue); Dardar v. Lafourche Realty
Co., 985 F.2d 824, 831 (5th Gr. 1993) (“Questions posed for
appel l ate review but inadequately briefed are consi dered
abandoned.”). Devine attenpts to renedy this omssion in his
reply brief by discussing the issue. In his reply brief,
however, Devine fails to address how the arbitrator “so
i nperfectly executed” his powers. Instead, he sinply argues that
the settlenent agreenent, to which he agreed during the first
arbitration, was “anbi guous.” Notw thstanding these
observations, however, because Devine failed to argue this issue
in his opening brief, we will not consider it. See C nel v.
Conni ck, 15 F.3d 1338, 1345 (5th G r. 1994) (“An appellant
abandons all issues not raised and argued in its initial brief on
appeal .”).




