IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-60258
(Summary Cal endar)

W LLI AM BOYKIN, Etc., ET AL.,
Plaintiffs,

W LLI AM BOYKI N, Individually and on behalf of all others simlarly
si tuated

Pl ai ntiff-Appellant,
vVer sus
ENTERGY OPERATI ONS, INC., ET AL.,

Def endant s,

ENTERGY OPERATI ONS, I NC, DON HI NTZ; CHARLES R HUTCH NSON, M KE
BAKARI CH,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Southern District of M ssissipp

(5:98-CV-29-BN)
Cct ober 6, 2000

Bef ore H G3 NBOTHAM W ENER, and BARKSDALE, Circuit Judges.

PER CURI AM *

Plaintiff-Appellant WIIliamBoykin, pro se, appeals a summary
judgnment dism ssing discrimnation clains against his enployer,

Entergy Operations, Inc., and three individuals (collectively

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



“Entergy”). Boykin sued under 42 U . S.C. 8§ 2000e et seq. (“Title
VI17), 42 U S.C. 8§ 1981, and 42 U S.C 8§ 12101 et seq. (“ADA"),
alleging that Entergy discrimnated against him in pronotions,
wages, and working conditions because of race and disability.?
Boykin previously filed two simlar federal |awsuits against

t hese defendants and ot hers. See Boykin v. Enterqgy Operations

Inc., No. 5:95-CV-145-BrS (S.D. Mss. Cct. 10, 1995) (unpublished)
(“Boykin 1"), aff’d, No. 00-60046 (5th Cir. Aug. 21, 2000); Boykin

v. Entergy OQperations, Inc., No. 3:97-CV-348-W5 (S.D. M ss. Sept.
30, 1998) (unpublished) (“Boykin 11”), aff’d, No. 98-60676 (5th
Cr. Apr. 16, 1999)(unpublished), cert. denied, 120 S. Ct. 408

(1999). In Boykin ll, the district court dism ssed as res judicata

all clains that were or coul d have been brought before Novenber 18,
1996, the date Boykin | was decided. Remaining clains were
di sm ssed on their nerits.

In the present case Boykin alleged acts occurring from1985 to
1997. The district court granted sunmary judgnent and hel d that
clains arising prior to Septenber 30, 1998, the date Boykin Il was

deci ded, were res judicata because they could have been brought in

Boykin Il. Boykin appeals, and both Boykin and Entergy have fil ed

nmotions for sanctions.

1 Boyki n abandoned his ADA claimin the district court by
failing to argue it in his opposition to summary judgnent. A
pl ainti ff cannot abandon an issue in his opposition to a notion
for summary judgnent and then resurrect it on appeal. Hargrave
v. Fibreboard Corp., 710 F.2d 1154, 1164 (5th Gr. 1983).




“Failure to provide any | egal or factual analysis of an issue

results in waiver.” Anerican States Ins. Co. v. Bailey, 133 F. 3d

363, 372 (5th Gr. 1998). Boykin does not “argue why or on what

grounds the district court’s finding [of res judicata] was legally

or factually incorrect.” 1d. Even pro se litigants mnust brief

their issues. Gant v. Cuellar, 59 F.3d 523, 524 (5th Cr. 1995).

Because Boykin offers no legal or factual analysis of the res

judi cata issue, he abandons it. Mor eover, because he neither

identifies any adverse action that occurred after the res judicata
cut-off date nor distinguishes <current <clains from those

adj udicated, he fails to identify any claim that is not res

j udi cat a.

Summary judgnent is reviewed de novo and is proper if ““there
is no genuine issue as to any material fact and . . . the noving
party is entitled to judgnent as a matter of law.’” Anburgey V.

Corhart Refractories Corp., 936 F.2d 805, 809 (5th Cr. 1991)

(quoting Fed. R Cv. P. 56(c)). By failing to brief any
significant issue, Boykin fails to challenge the summary judgnent
on factual or |egal grounds. Hi s appeal is devoid of arguable
merit and is dismssed as frivolous. 5th Cr. R 42.2. See Lyons
v. Sheetz, 834 F.2d 493, 495-96 (5th Gr. 1987).

“I'f a court of appeal s determ nes that an appeal is frivol ous,
it may, after a separately filed notion . . . and reasonable
opportunity to respond, award just danages and single or double
costs to the appellee.” Fed. R App. P. 38. Entergy’ s separately

filed notion provided Boykin wth adequate notice, and Boykin



responded. Although sanctions are not lightly inposed, even pro se
litigants do not have “unrestrained license to pursue totally

frivolous appeals.” dark v. Geen, 814 F.2d 221, 223 (5th Gr.

1987) .
Boykin has tried three tines to litigate essentially the sane
cause of action. W affirned dism ssal of his first two | awsuits.

The second affirmance was based on res judicata, so Boykin knew or

is charged with knowl edge that further litigation was foreclosed.
He nevertheless filed the present suit, which al so was di sm ssed as

res judicata, and then proceeded to file an appeal that is not just

frivolous but is clearly vexatious and, in |ight of prior warnings,
contumaci ous as well. Entergy’s notion for sanctions is thus well -
taken. W order Boykin to pay Entergy’ s attorneys’ fees and doubl e
costs, and remand this case for the district court to determ ne the
anount of the reasonable fees Entergy incurred in defending this
appeal and to assess such fees and costs to Boykin.

Further, we warn Boykin that additional frivolous pleadings,
suits, or appeals filed by himor on his behalf wll invite further
sanctions. In this regard, he is strongly advised to review any
pending litigation to ensure that he is not raising clains already
judicially resolved or that are otherw se frivol ous.

Boykin filed a notion urging us to inpose sanctions agai nst
Entergy for untinely filing its appellate brief. The notion is
deni ed because Entergy’'s brief was filed tinely. See 5th Cr. R
31.3 (allowing 33 days fromdate on certificate of service); Fed.

R App. P. 26(a)(3) (period does not end on weekend or holiday).



Boykin’s notion for sanctions is DEN ED.

Entergy’s notion for attorney’s fees and doubl e costs under
Rul e 38 i s GRANTED, and the case is REMANDED for the district court
to set the anmpbunt of attorney’s fees incurred on appeal.

Boykin’s appeal is DISMSSED. 5th Gr. R 42.2.



