IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-60253
Summary Cal endar

BESSI E WASHI NGTQON,

Pl ai ntiff-Appellant
V.
ENTERGY OPERATI OQN, | NC.; DON HI NTZ,

Def endant s- Appel | ees

Appeal fromthe United States District Court
for the Southern District of M ssissippi
USDC No. 5:99-CV-61-BN

Oct ober 31, 2000
Before KING Chief Judge, and WENER and DENNI'S, Circuit Judges.
PER CURI AM *
Plaintiff-Appellant Bessi e Washi ngton appeals fromthe
district court’s grant of sunmary judgnent in favor of
Def endant s- Appel | ees, Entergy Operation, Inc. and Don Hintz,
Chi ef Executive Oficer of Entergy Operation, Inc. For the

foll ow ng reasons, we AFFI RM

"Pursuant to 5THCGR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



|. FACTUAL AND PROCEDURAL BACKGROUND

I n Novenber 1990, Bessie WAashington, an African-Anmerican
femal e, was hired by Entergy Operations, Inc. (EQ). She was
transferred to Entergy Service, Inc. (ESI) in May 1995.

Washi ngton recei ved annual nerit pay increases at both EO and
ESI until a negative perfornmance appraisal at ESI in 1997. On
March 12, 1999, she filed suit against EO and Don Hintz, in his
i ndi vidual capacity and in his capacity as CEO of EOQ, claimng
unl awful di scrimnation on the basis of race.

Washi ngton al |l eged three causes of action in her conplaint:
failure to pronote due to race, paynent of disparate wages due to
race, and creation of a racially discrimnatory working
environnent. On January 7, 2000, Defendants filed a Mdtion for
Summary Judgnent. I n response, Washington requested a voluntary
di sm ssal of the pronotion and working environnent clains,
pursuant to Rule 41 of the Federal Rules of G vil Procedure. The
district court, on March 2, 2000, granted WAashington’s Rule 41
nmotion on those two clains and al so awarded Defendants summary
j udgrment on the remaining disparate wages claim!

On March 21, 2000, Washington filed her Mdtion to Amend and
to Make Additional Findings of Fact and Concl usions of Law and to

Amend Opi ni on and Judgnent (“Rule 52 and 59(e) Modtion”). On

'I'n the sane opinion, the district court also denied
Washington’s notion to strike the affidavit of Ronal d Husbands,
one of Washington’s supervisors. Wshington is not appealing
this portion of the district court’s deci sion.
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March 29, 2000, Washington filed a tinely notice of appeal of the
March 2 decision granting Defendants sunmary judgnment. The
district court, on April 11, 2000, denied the Rule 52 and 59(e)
Motion. Washington did not anmend her Notice of Appeal to include

this decision; she asks us to review only the March 2 deci sion.

1. STANDARD COF REVI EW
This court reviews a district court’s grant of summary

j udgnent de novo, applying the sane standards as the district

court. See Burch v. Gty of Nacogdoches, 174 F.3d 615, 618 (5th

Cr. 1999). Summary judgnent is appropriate “if the pleadi ngs,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, show that there is no
genui ne issue as to any material fact and that the noving party
is entitled to a judgnent as a matter of law” Feb. R Qv. P.

56(c); see also Celotex Corp. v. Catrett, 477 U. S. 317, 322-23

(1986). “If the noving party neets the initial burden of show ng
there is no genuine issue of material fact, the burden shifts to
the nonnoving party to produce evidence or designate specific
facts showi ng the existence of a genuine issue for trial.” Allen

v. Rapides Parish Sch. Bd., 204 F.3d 619, 621 (5th Gr. 2000)

(internal quotations and citation omtted). Doubts are to be
resolved in favor of the nonnoving party, and any reasonabl e
inferences are to be drawn in favor of that party. See Burch,

174 F.3d at 619.



[11. DI SCUSSI ON
The district court granted Defendants’ sunmmary judgnment
nmotion on the ground that WAshington had sued the wong parties.
Bef ore proceeding to ascertain whether summary judgnent was
proper, we address a threshold issue that inpacts the evidence we
may consider in making that determ nation.

A.  The Agency Arqunent Has Been Wi ved

On appeal, Washington primarily utilizes an agency theory to
argue that Defendants are the appropriate parties to this action.
I n essence, she clains that Defendants and ESI were acting as co-
agents. Because this theory was raised for the first tinme in the
Rul e 52 and 59(e) Mdtion, and not during the summary judgnent
proceedi ngs, Defendants assert that the agency argunent was not
properly presented to the district court. As such, Defendants
contend that consideration of this argunent on appeal is
precluded. In response, Washington states that she is not
appealing fromthe denial of the Rule 52 and 59(e) Motion, but
only fromthe grant of sunmary judgnment to Defendants.?

“I't is a bedrock principle of appellate review that clains
raised for the first tinme on appeal will not be considered.”

Stewart dass & Mrror, Inc. v. US. Auto dass Discount Crs.,

Inc., 200 F.3d 307, 316-17 (5th Cr. 2000); see also Hornel v.

2 Washi ngt on does not put forth any argunents that she has
preserved the use of the agency theory. She appears sinply to
continue to use the theory in support of her contention that
Def endants are proper parties in this case.
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Hel vering, 312 U. S. 552, 556 (1941) (stating the general rule
that an appellate court does not consider issues not raised

below); Harris County, Tex. v. Carmax Auto Superstores, Inc., 177

F.3d 306, 326 (5th Gr. 1999) (sane). Furthernore, “[t]his rule

is equally applicable in summary judgnent cases.” Stewart d ass,

200 F. 3d at 316; see also Hansen v. Continental Ins. Co., 940

F.2d 971, 983 n.9 (5th Gr. 1991) (“It is settled law that a
party attacking a summary judgnment on appeal cannot do so on
theories not presented to the district court.”).

In this case, Washington did raise the agency theory in the
district court in her Rule 52 and 59(e) Modtion. However, because
that notion was filed after the district court granted Defendants
summary judgnent, WAshington is not imune fromthe application
of the rule stated above. The operative inquiry is not nerely
whet her the issue was raised below, but rather whether the issue
was advanced in the proper time frame. The defect in
Washi ngton’s case is that she failed to raise the argunent in the
appropriate context —during the summary judgnent proceedi ngs.

“This court’s inquiry is limted to the sunmary judgnent

record before the trial court: the parties cannot add exhibits,
depositions, or affidavits to support their positions on appeal,
nor may the parties advance new theories or raise new issues to

secure reversal.” Topalian v. Ehrman, 954 F.2d 1125, 1131-32

n.10 (5th Cr. 1992) (enphasis added); see also Little v. Liquid

Air Corp., 37 F.3d 1069, 1071 n.1 (5th Gr. 1994). W thus hold
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that the agency theory was not properly before the district court
because Washington did not “raise [her] argunent to such a degree
that the district court [could] rule on” whether it inpacted the
propriety of granting Defendants’ summary judgnent notion. See

Harris County, 177 F.3d at 326.°% Therefore, we do not consider

this argunent on this appeal.*

B. The Wong Def endants Wre Sued

After her Rule 41 voluntary dism ssal, Washington' s sol e
claimwas that she was paid disparate wages as a result of
discrimnation on the basis of race. This alleged discrimnatory
act stemmed from Washi ngton bei ng gi ven an unaccept abl e ranki ng
during the annual work appraisal in 1997, while an allegedly |ess
qualified white nmal e was gi ven an acceptabl e ranking and thus a
nerit raise. Although Washi ngton was working for ESI in 1997,°%

she did not nane ESI as a defendant in this suit. WAashington

% In addition, one cannot even nmake the argunent that
Washington inpliedly raised the agency theory because she wholly
failed to address the issue of wong defendants in her Response
to Defendants’ Mdtion for Summary Judgnent.

4 Washi ngton al so does not neet the narrow exception to the
rule that issues not properly raised below are precluded from
appellate review. The exception operates to permt consideration
when the issue “concerns a pure question of law and a refusal to
consider it would result in a mscarriage of justice.”

Vol kswagen of Anerica, Inc. v. Robertson, 713 F.2d 1151, 1166
(5th Gr. 1983). In this case, Washington’s argunent that
Defendants are related to and/ or agents of her enpl oyer ESI
necessarily involves factual determ nations, which are the
province of the trial court.

5> EAO had ceased being her enployer when she was transferred
to ESI in May 1995.



sued only EO and Hintz, individually and as CEO of EQ.

Because we determned in section Ill.A that we could not
consi der WAshington’s agency argunents to support her contention
t hat Defendants are proper parties to this action, we find only
one ot her argunent remaining. Wshington points to her
deposition and supplenental interrogatory responses in which she
testified that H ntz adopted and approved the ranking process
that denied her a nerit raise.® There is no other information in
the summary judgnent record regarding the rel ationship between
EQ, Hntz, and ESI. W thus find that Washington’s deposition
and supplenental interrogatory responses are insufficient to
create a genuine issue that Defendants are proper parties to this

suit —that they were related or connected to ESI in sone

fashion. See Hainze v. Richards, 207 F.3d 795, 798 (5th Gr.
2000) (“The standard of reviewis not nerely whether there is a
sufficient factual dispute to permt the case to go forward, but
whet her a rational trier of fact could find for the non-noving

party based upon the record evidence before the court.” (internal
quotations and citation omtted)).
Based on the sunmary judgnment record before the district

court, we agree with the district court that WAshi ngton did not

5 Wi le Defendants inply that such “sel f-serving”
all egations are not appropriate evidence, Rule 56(c) of the
Federal Rules of Cvil Procedure clearly states that
“depositions” and “answers to interrogatories” are properly
consi dered when deciding a summary judgnent notion.
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carry her burden to denonstrate that a genuine issue existed

whet her Defendants were proper parties to this suit.

V. CONCLUSI ON

For the above stated reasons, we AFFIRM the judgnent of the

district court.



