IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-60229
Conf er ence Cal endar

JERRY COOK

Pl ai ntiff-Appellant,
vVer sus
KHURSHI D Z. YUSUFF,

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of M ssissipp
USDC No. 5:00-CV-16-Brs

~ Cctober 18, 2000
Before SM TH, BARKSDALE, and BENAVI DES, Circuit Judges.
PER CURI AM *
Jerry Cook, federal prisoner #03509-043, appeals fromthe
district court's dismssal of his 28 U S.C 8§ 2241 petition for a

writ of habeas corpus based on a lack of jurisdiction. After a

de novo review of the record, we dism ss the appeal as frivol ous.

Cook argues that his 8§ 2241 petition was proper because both
a prior notion under 8 2255 and a notion for leave to file a
second or successive § 2255 notion were denied. W have
consi stently noted, however, that a prior denial of a 8§ 2255

motion or the denial of a notion for |leave to file a second or

Pursuant to 5THGQR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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successive 8 2255 notion does not render the 8§ 2255 renedy
i nadequate or ineffective so as to permt a petition under

8§ 2241. See Pack v. Yusuff, 218 F.3d 448, 452-53 (5th Cr

2000) .

Cook al so argues that his § 2241 petition was proper because
he is actually innocent of the offense for which he was
convicted. Cook nerely attenpts to avoid prior decisions nade

under 8§ 2255 by inperm ssibly offering the sane or simlar

argunments under 8§ 2241. See Kinder v. Purdy, 222 F.3d 209, 214
(5th Gir. 2000).

Cook further argues that the district court erred by not
granting himan evidentiary hearing. W find that the district

court did not err by not holding a hearing. See United States v.

Tubwel I, 37 F.3d 175, 179 (5th G r. 1994)("An evidentiary hearing
is not required if the record is conplete or the petitioner
raises only legal clains that can be reviewed w thout the
presentation of additional evidence.").

Finally, Cook argues that he should be granted habeas relief
because of a new rule of constitutional |aw nade retroactive to

cases on collateral reviewin Kunho Tire Co., Ltd. v. Carm chael

526 U. S. 137, 149-152 (1999). Such an argunent is properly nade
in anmtion for |leave to file a second or successive notion under
28 U.S.C. § 2255. Because the pleadings of pro se litigants are
to be liberally construed; Haines v. Kerner, 404 U S. 519, 520

(1972); we interpret Cook's argunment as a request for leave to
file a successive notion under 8§ 2255, but we deny his request.

Cook's reliance on Kunho is m splaced because that case did not
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announce a new rule of constitutional |aw but rather further

refined the scope of Fed. R Evid. 702. See Kumho Tire Co., 526

U S. at 158.
Because the appeal is frivolous, it is DI SM SSED. See
Howard v. King, 707 F.2d 215, 219-20 (5th Gr. 1983); 5th Cr. R

42.2. This is the fourth tinme that Cook has been before this
court challenging his 1994 conviction and sentence for arnmed bank
robbery. He is warned that further frivolous pleadings in this
court challenging this conviction and/or sentence will invite the
i nposition of sanctions, which may include nonetary fines and/or
restrictions on his ability to file future pleadings in federal
court.

APPEAL DI SM SSED; SANCTI ON WARNI NG | SSUED.



