IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-60198
Summary Cal endar

JOHN BENTON,
Pl ai ntiff-Appellant,
vVer sus
CAROLE TAYLOR, Individually and in official capacity as Mrshal
County Court Reporter; LUCY CARPENTER, Individually and in
official capacity as Marshall County Crcuit Court O erk,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Northern District of M ssissipp
USDC No. 3:99-CV-176-P-A
~ June 23, 2000

Before DAVIS, DUHE, and DeMOSS, Circuit Judges.
PER CURI AM !

John Benton, M ssissippi prisoner #R6103, appeals the
di smssal of his 42 U S.C. § 1983 petition for failure to state a
claim Benton argues that he did state a claim because his
conplaint alleged that his Due Process rights were viol ated by the
| engthy delay in the production of his trial transcript and record
when he was unable to pursue his appeal

A claimagai nst a court clerk for not providing court records

on appeal is properly brought in a 8 1983 civil rights suit because

! Pursuant to 5THGR R 47.5, the court has detern ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



the prisoner is not challenging his conviction and he is not

seeking his rel ease fromcustody. Rheuark v. Shaw, 547 F.2d 1257,

1259 (5th Cr. 1977). “[Dlue process can be denied by any
substantial retardation of the appellate process, including an
excessive delay in the furnishing of a transcription of testinony

necessary for conpletion of an appellate record.” Rheuark v. Shaw,

628 F.2d 297, 302 (5th Cr. 1980). The district court erred in
finding that a delay in the production of a transcript and trial
record could not state a cogni zable 8§ 1983 claim and it failed to
anal yze Benton’s claim using the four factors enunciated in

Rheuar K. See Rheuark, 628 F.2d at 303 n.8. Accordi ngly, the

judgnment of the district court is vacated and the cause remanded
for further proceedings.

VACATED and REMANDED.



