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Bef ore H G3 NBOTHAM W ENER, and BARKSDALE, Circuit Judges.
PER CURI AM *

Elijah Hoggatt appeals his conviction and sentence for
di stribution of crack cocai ne and possessi on of crack cocaine with
intent to distribute. Hoggatt raises four challenges. First, he
argues that the evidence was i nsufficient to support his possession
wth intent to distribute conviction. Second, he argues that the
evi dence was insufficient to support his distribution conviction.

Third, he argues that the evidence was insufficient for himto be

"Pursuant to 5THQR R 47.5, the court has determ ned that this opinion
should not be published and is not precedent except under the linmted
circunstances set forth in 5THQR R 47.5.4.



sentenced for possession of crack cocaine rather than powder
cocai ne. Fourth, he argues that his sentence viol ated Apprendi v.
New Jersey.!? Finding no error, we reject these argunents and
affirm
I

On the evening of June 2, 1998, Chris Mnor, a paid informnt
for the Adans County, M ssissippi, Narcotics units, went to a
trailer rented by Jacklyn Mtchell to purchase drugs. He was
wearing a wire and | aw enforcenent officers observed him from a
distance. At the trailer, he allegedly purchased about a gram of
crack cocaine from Hoggatt. The law enforcenent officers then
obtained a warrant to search the trailer based on this sale. In
the trailer they found a suitcase with about 842 grans of crack
cocai ne.

Hoggatt was convicted for distribution of the gram of crack
and for possession with intent to distribute the entire anount

found in the trailer. He appeal ed.

|1
Hoggatt first argues that the evidence was insufficient to
establish that he had constructive possession of the drugs found in
the suitcase in the closet of Mtchell’s trailer. |In evaluating

the sufficiency of the evidence, this court asks whether a

1120 S. Q. 2348 (2000).



reasonable trier of fact could have found that the evidence
establ i shed the essential el enents of the crinme beyond a reasonabl e
doubt.? W consider the evidence in the light nost favorable to
the verdict, drawing all reasonable inferences and credibility
choices in support of the verdict.?

Hoggatt was not in actual possession of the drugs, so the
governnent had to show he was in constructive possession.
Constructive possession may be proved by circunstantial evidence
denonstrating dom nion or control over the drugs or the residence
where the drugs are found.* Both M nor and the manager of
Mtchell’s trailer park testified that Hoggatt lived with Mtchel
inthe trailer where the drugs were found. Mnor testified he had
purchased drugs from Hoggatt at the trailer on nore than one
occasion. The | aw enforcenent officers found notes fromHoggatt to
Mtchell saying he would be back soon, which permts an inference
that Hoggatt lived in the trailer. This evidence is sufficient to
prove that Hoggatt had dom nion or control over the trailer.
Al t hough Hoggatt points to contrary evidence, the jury was free to
credit sone testinony over other testinony.

2 See United States v. Ortega Reyna, 148 F.3d 540, 543 (5th Cr. 1998).
3 See id.
4 See United States v. Onick, 889 F.2d 1425, 1429 (5th G r. 1990).
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Hoggatt’s distribution conviction was based on the testinony
of Mnor. Hoggatt argues that Mnor’s testinony was so i ncredible
that the jury was not entitled to give it credit. It is true that
M nor was a paid informant, but the trial court observed all of the
saf eguards necessary to ensure that the jury treated the testinony
of a paid informant with proper caution. Hoggatt was given anple
opportunity to cross-exam ne M nor, Hoggatt was allowed to bring
M nor’s potential bias tothe jury’s attention, and the trial court
specifically instructed the jury to view Mnor’s testinony with
caution.®> A governnent wi tness corroborated Mnor’s testinony that
it was common to buy crack for nuch less than its total resale
val ue. Unless a witness’'s testinony is contrary to the |aws of
nature or the witness clains to have wi tnessed sonet hi ng beyond t he
wWtness' s ability to have perceived it, the jury s choice to credit
a witness's testinmony will not be disturbed.?®

|V

Hoggatt argues that the governnent did not prove that the
cocai ne seized fromthe trailer was crack cocaine. There was both
expert and lay testinony at trial that the cocai ne seized was crack
cocaine. This argunent has no nerit.

\Y

5 See United States v. Bernea, 30 F.3d 1539, 1552 (5th G r. 1994).

6 See id.



Hoggatt also challenges his sentence, claimng an Apprendi
violation because the jury was not required to find that the
subst ance he possessed was crack. This argunent is frivolous. The
jury verdict specifically defined the of fenses as “possession of a
control | ed substance (crack cocaine) with intent to distribute” and
“knowi ng or intentional distribution of a controlled substance
(crack cocaine).” The trial judge specifically instructed the jury
for each count that they nust find beyond a reasonabl e doubt that
t he substance in question was cocai ne base.

Vi
For the foregoing reasons, the judgnent of conviction and

sent ence are AFFI RVED



