IN THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 00-60154

UNI TED STATES OF AMERI CA, for Secretary

of the Arny,
Pl aintiff-Appellee

ver sus

14. 38 ACRES OF LAND, MORE OR LESS, S| TUATED
I N LEFLORE COUNTY, STATE OF M SSI SSI PPI; ET AL,

Def endant s

JOSEPH C. COKER |11,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of M ssissippi
(4:92-CV-121-S-B)

May 4, 2001
Before WENER and STEWART, Circuit Judges, and SMTH,* District
Judge.

PER CURI AM™:

Def endant - Appel | ant Joseph C. Coker 111 asks us to reverse the

‘District Judge of the Western District of Texas, sitting by
desi gnati on.

“Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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district court’s refusal to grant costs and fees under the Equal Access
to Justice Act (EAJA) after he prevailed in recovering severance damges
fromthe governnent in conpensation for the dimnution in value of the
remai nder of his land following a condemmation taking of another,
contiguous portion of his property. W affirm

l.

The parties agreed on just conpensation for the property actually
taken but could not agree on severance damages to the renaining
property, so the case proceeded to trial. The governnent naintained
that there was no dimnution in value to the renmai nder of Coker’s | and,
and supported its litigation position wwth the testinony of four expert
W tnesses, to wit, the Mnager of the Yazoo Basin Project for the
Vi cksburg District of the Corps of Engineers; a hydraulic engineer for
the Corps of Engineers; the Chief of the River Stabilization Branch of
the Vicksburg District of the Corps of Engineers and Channelization
| nprovenent Coordi nator for the M ssissippi R ver Channel | nprovenent
Proj ects; and a professional real estate appraiser whois also arealtor
and consul tant. Al four experts gave professional opinions which
toget her, the governnent contended, showed why the portion of Coker’s
property that was not taken woul d have the sane val ue after the taking
and t he conpl etion of new works projects affecting the property that it
had before.

The jury di sagreed and awar ded Coker $237,566 i n severance danages
to the land not taken. After thus prevailing, Coker filed a notion for
attorneys’ fees and expenses under the EAJA. Utimtely, the district
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court determned that, despite Coker’s prevailing on his principa
demand, the governnent was “substantially justified” in the positions
it took in the litigation.
.
We review a district court’s denial of attorneys’ fees under the
EAJA for abuse of discretion.? The district court’s underlying

conclusions of |aw are reviewed de novo; its conclusions of fact are

reviewed for clear error.?

The EAJA specifies that a prevailing party other than the
governnent shall be awarded fees and ot her expenses “unless the court
finds that the position of the United States was substantially justified
or that special circunstances nmake an award unjust.”® “Substantially
justified” nmeans that the position of the United States is justified in
substance or in the main —that is, justified to a degree that could
satisfy a reasonabl e person.* Thus, to be substantially justified, the
position of the governnent nust have a reasonabl e basis in both fact and
| aw; however, it need not hold a w nning hand.

L1,

Qur reviewof the entire record satisfies us that, despite Coker’s

! See Pierce v. Underwood, 487 U.S. 552, 558 (1988); Hall v.
Shalala, 50 F.3d 367 (5th Gr. 1995).

2 See Parales v. Casillas, 950 F.2d 1066, 1072-73 (5th Cr.
1992) .

328 U.S.C. § 2412(d) (1) (A).

4 See Sins v. Apfel, 2001 WL. at p.4, citing Pierce V.
Underwood, 487 U.S. 552, 565 (1988).
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protestations and his criticismof the nethodol ogy and concl usi ons of
the governnent’s experts, the district court commtted no error of fact
or lawin its underlying findings and reasoni ngs, and did not abuse its
discretion in its ultimte determnation that the governnent was
substantially justifiedinthelitigating positionit took inthis case.
Consequently, the district court’s denial of Coker’s notion for
attorneys’ fees and costs under the EAJAis, in all respects,

AFF| RMED.



