IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-60139
Summary Cal endar

ARl E W BRUNT,
Pl ai ntiff-Appellant,
ver sus

COAHOVA COUNTY (Ms) SCHOOL DI STRI CT;

ANN HARLAND WEBSTER, I ndividually and

in her official capacity as Superintendent
of Coahoma County (MS) School District;
DONALD JACKSQN, Individually and in his
official capacity as Principal of Jonestown
M ddl e School; JULI A DAVIS; TED W NTER
THURSTON PELLUM LARRY HANES; BECKY B
GORDON, All individually and in their

of ficial capacities as nenbers of the
Coahoma County (MsS) School Board,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Northern District of M ssissipp
USDC No. 2:98-CV-41-P-B
January 4, 2001

Before DAVIS, JONES, and DeM3SS, Circuit Judges.
PER CURI AM *

Arie Brunt appeals the district court’s sunmary j udgnment
favor of the defendants on her clains brought under Title VII

the Gvil Rights Act, 42 U S.C. § 1983, and M ssissippi state

in

of

law. Brunt has failed to challenge the district court’s deni al

Pursuant to 5THCQR R 47.5, the court has determ ned

that this opinion should not be published and is not precedent

except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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of her notion to reconsider its order in |light of her untinely
response to the notion for summary judgnent, submtted after the
district court denied relief. This issue is therefore deened

abandoned on appeal. Brinkmann v. Abner, 813 F.2d 744, 748 (5th

Cir. 1987). Although she did not file a response to the notion
for summary judgnent in the district court, Brunt nmay assert on
appeal that the evidence presented by the defendants presented
i ssues of material fact that would preclude summary judgnent.

See John v. Louisiana (Bd. of Tr. for St. Coll. and Univ.), 757

F.2d 698, 709-13 (5th G r. 1985).

Brunt contends that the district court erred in granting
summary judgnent on her clains of race discrimnation. The
evi dence presented showed that the defendants had set forth
nondi scrimnatory reasons for her term nation. Al though Brunt
contends that those reasons are pretextual, her alternate reasons
for termnation are irrelevant to the question of race. To
create a genuine issue of material fact, Brunt nust show that the
proffered reasons for term nation were not the true reasons and

that race was. St. Mary's Honor Ctr. v. Hicks, 509 U S. 502,

507-08 (1993). Brunt also maintains that the evidence presented
reveals a pattern or practice of racial discrimnation by the
defendants. This evidence was hearsay, which is not conpetent

summar y-j udgnent evidence. Fower v. Smth, 68 F.3d 124, 126

(5th Gr. 1995).
Brunt al so contends that the district court should have
deni ed summary judgnent on her clains of retaliation under Title

VII. The parties do not dispute the facts that Brunt has set



No. 00-60139
- 3-

forth in support of her retaliation claim Brunt is instead
contendi ng that the defendants were not entitled to summary
judgnent as a matter of law. Brunt failed to show an adverse
enpl oynent action arising fromher filing of an EEOC conpl ai nt.
Her assertion that she did not receive a hearing to clear her
nanme after she filed the conplaint is not an “ultimte enpl oynent
decision,” protected under Title VII, but is instead an action

wth a “tangential effect” on the enpl oynent decision. Messer v.

Meno, 130 F.3d 130, 140 (5th Gr. 1997), cert. denied, 525 U S
1067 (1999); Mttern v. Eastman Kodak Co., 104 F.3d 702, 707-08

(5th Gr. 1997). Brunt’s assertion on appeal that she was
attenpting to get her job back at the hearing is belied by her
deposition testinony that her main intent was to clear her nane.
Brunt contends that the district court erred in granting
summary judgnent on her First Amendnent clains. She asserts that
she was inproperly termnated after conplaining to Superintendent
Webst er about a decision that was reached to continue the school
day in the absence of water in the school. Brunt has failed to
show t hat her speech was a matter of public concern. Although
the content of her speech, public safety, may be a matter for
public concern, the private nature of her comrunications with
Webster, the lack of public debate on the subject, and Brunt’s
delay in comunicating with Webster until after she knew a
deci sion had been reached and shortly before the end of the
school day weigh against a finding that Brunt’s statenents should

be considered as arising frompublic concern. See Kennedy v.

Tanqgi pahoa Parish Library Bd. of Control, 224 F.3d 359, 372-73
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(5th Gr. 2000). Likewse, Brunt’s interests in speaking out
wer e outwei ghed by the defendants’ interests in nmaintaining the
proper chain of command within the school, given Brunt’s failure
to conplain until shortly before the end of the school day and
after a decision to continue with the school day had been nade.
Brunt asserts that the district court erred in granting
summary judgnent on her clains of a Fourteenth Anmendnent due
process violation. She alleges that she has been denied a
property interest in her secretarial job with the School District
and a liberty interest in her good nane. Because Brunt was an
at-wi Il enployee under state |aw, she did not have a property

interest in her job. See Martin v. Memi| Hosp. at Gulfport, 130

F.3d 1143, 1147 (5th Cr. 1997); Solonmon v. WAlgreen Co., 975

F.2d 1086, 1089 (5th Cr. 1992). Brunt alleges that she had been
approved to keep her position for the next school year, creating
a protected interest. There is no evidence in the record
supporting that assertion, and conclusional allegations are
insufficient to create a genuine issue of material fact to

w t hstand summary judgnent. Little v. Liquid Air Corp, 37 F.3d

1069, 1075 (5th Gr. 1994)(en banc). As for Brunt’s clains that
she was denied a liberty interest in the |oss of her good nane,
she has failed to show that the accusations of her failure to
keep accurate receipts for the school inplicated a challenge to

her good nane, reputation, honor, or integrity.’”” See Bd. of

Regents of State Coll. v. Roth, 408 U S. 564, 573-74 (1972)

(citation omtted).
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Brunt nmaintains that the district court erred in granting
summary judgnent on her claimof defamation under state law. In
M ssissippi, a plaintiff alleging defamati on nust prove (1) a
fal se and defamatory statenent; (2) unprivileged publication to a
third party; (3) fault ampbunting to at |east negligence on the

part of the publisher; and (4) damage. Franklin v. Thonpson, 722

So. 2d 688, 692 (M ss. 1998). The accusation agai nst Brunt

i nvol ved her failure to maintain receipts for the school. Brunt
has failed to show that this statenent was either false or
defamatory. Al though Brunt alleges that the clear inplication of
this statenent was that she was stealing school noney, this is
not clear fromthe actual words spoken, and her conjecture is

i nsufficient under M ssissippi |aw to show defamati on. Ferguson
v. Watkins, 448 So. 2d 271, 275 (M ss. 1984).

Brunt contends that the district court erred in dismssing
her clainms that her term nation violated M ssissippi public
policy. An at-will enployee in M ssissippi may chal |l enge her
termnation only if she is termnated for refusing to conmt an

illegal act for her enployer or if the enpl oyee reports the

enployer’s illegal act to authorities. MArn v. Allied Bruce-

Termnix Co., Inc., 626 So. 2d 603, 607 (Mss. 1993). Brunt

al l eges that she had told Superintendent Wbster that Principal
Jackson was m shandling school noney and that this fact led to
her term nation. Brunt has failed to show that this

comuni cation, which occurred in January 1997, had any bearing on

her termnation in June 1997.
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Because Brunt has failed to show that the district court
erred in granting summary judgnent in favor of the defendants,

the judgnent is AFFI RVED



