UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 00-60051
Summary Cal endar

PRI DE OFFSHORE, | NC.; SI GNAL MJTUAL ASSOCI ATI ON, LTD,

Petitioners,
VERSUS
JOHN S. BILLIOT; DI RECTOR, OFFI CE OF WORKERS' COVPENSATI ON

PROGRAMS, US DEPARTMENT OF LABOR,

Respondent s.

On Appeal Fromthe Benefits Review Board,
U.S. Departnent of Labor

(99-0282)
Novenber 22, 2000
Before EMLIO M GARZA, STEWART, and PARKER, Circuit Judges.

PER CURI AM *
Petitioners Pride Ofshore and Signal Mitual Association
appeal the Decision and Order of the Benefits Review Board

affirmng the Adm nistrative Law Judge’s award of tenporary tota

"Pursuant to 5TH CR R 47.5, the Court has determ ned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunmstances set forth in 5THGQR R 47.5. 4.
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disability and tenporary partial disability to John Billiot under
the Longshorenen’s and Harbor Wrkers’ Conpensation Act. See 33
US C 8 908. W find that substantial evidence supports the
ALJ"s decision and therefore affirm

|. Facts

Pride Ofshore (Pride) hired M. Billiot in the Spring of
1995 as a floor hand on a fixed platformdrilling rig on the
Quter Continental Shelf. M. Billiot suffered his alleged
shoul der injury on July 14, 1995, He reported his injury to the
supervi sor three days |ater when the synptons increased to
nunbness and tingling in his right shoulder and arm After
Billiot returned fromhis offshore duties, he visited Dr. St
Martin, a physician designated by Pride. Dr. St. Martin exam ned
Billiot on two occasions imedi ately followwing Billiot’s July
of fshore hitch. On August 8, 1995, he authorized Billiot to
resune his full duties as a floor hand.

Billiot returned to the platformfor his next offshore hitch
on August 10, 1995. Billiot’s work performance declined
significantly between August and Novenber 1995. On August 13, a
Pride tool pusher fired Billiot for failing to performhis duties.
Pride rehired Billiot in Cctober, and Billiot continued to
performhis full duties as a floor hand. On Novenber 14, Pride
denoted Billiot fromfloor hand to roustabout.

The continuing pain in his right shoul der, arm and neck



pronpted Billiot to see a doctor of his own choice in Decenber of
1995. Dr. Ednmund Landry exam ned Billiot and di scovered a nerve-
stretch injury in Billiot’s right shoulder. Although a
t ool pusher fired Billiot for the second tinme because of his
appoi ntnment with Dr. Landry, Pride rehired Billiot in February of
1996 and assigned himto light duty jobs. Pride wanted Billi ot
to paint a building, but, after painting for three days, Billi ot
found the work extrenely painful. Billiot conplained to his
foreman, but not to the personnel manager. The foreman did not
offer Billiot alternative assignnents. Billiot left work on
February 15, 1996.

Dr. Landry examned Billiot a second tine and di scovered
that Billiot suffered carpal tunnel syndrone fromhis July 14,
1995 injury. Pride and its insurer, Signal Mitual, retained
their own doctor, who concurred with Dr. Landry’s diagnosis. Dr.
Landry concluded that Billiot could probably never return to his
full duties as a floor hand, and would nost |ikely be regul ated
to work requiring little physical exertion.

Billiot brought a claimfor workers’ conpensation benefits
under the Longshorenen and Harbor Wrkers’ Conpensation Act
agai nst Pride and Signal Miutual |nsurance. The ALJ surm sed that
Billiot incurred a tenporary total disability on Novenber, 14,
1995, the date when he was unable to performfloor hand duties.
The ALJ concluded that Billiot’s reassignnent to the painting job
was not suited to his physical condition, and that Pride did not
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offer Billiot any suitable alternative or present Billiot with
ot her enpl oynent opportunities in the community until August 8,
1996. Begi nning on August 8, 1996, the ALJ held that Billiot
sustained a tenporary partial disability. The ALJ then nodified
his original Decision and Order after both parties submtted
notions for reconsideration. He awarded tenporary parti al
disability based on an average of salaries fromlabor market
surveys in 1996 and 1997. Petitioners Pride Ofshore and Signal
Mut ual appeal ed to the Benefits Review Board, which affirned the
ALJ" s deci si on.

Pride and Signal claimon appeal fromthe Board' s deci son
that there was insubstantial evidence in the record to support
the Board’s and the ALJ’s conclusions. They assert that (1) the
court erred in finding that Pride did not offer suitable
enpl oynent; (2) the court mscalculated Billiot’s potential wage
earning capacity; and (3) the court mscalculated Billiot’s

aver age weekly wage. ?

2Billiot argues that this Court |acks jurisdiction because Pride
and Signal Miutual filed an untinely appeal. He clains that the
motion for reconsideration submtted to the ALJ pertained to
clerical errors only and did not delay the period for filing
appeal s. There is no difference between notions for
reconsi deration of clerical matters and notions for reconsi deration
of substantive issues. See Aetna Cas. & Surety Co. v. Director
O fice of Wrrker’s Conpensation Prograns, U S. Dept. of Labor, 97
F.3d 815, 820-21 (5th Gr. 1996). |In fact, any notice of appea
filed before the ALJ resolves issues presented in a notion for
reconsideration is nullified. See id. at 819 (citing 20 CF.R 8§
802.206(f)). Petitioners appeal is tinely.
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1. Discussion

We review the Board s conclusions for errors of |aw, “making
certain that the [Board] adhered to its statutory standard of
review of factual determ nations, that is whether the ALJ' s
findings of fact are supported by substantial evidence and
consistent with the law.” New Oleans (Qulfw de) Stevedores v.
Turner, 661 F.2d 1031 (5th Gr. 1981). “Substantial evidence is
evidence that ‘a reasonable m nd m ght accept as adequate to

support a concl usi on. Avondal e Indus., Inc. v. Pulliam 137
F.3d 326, 328 (5th Gr. 1998). The ALJ's analysis of conflicting
factual inferences and the ALJ' s assessnent of w tness
credibility controls on appeal if supported by the evidence and
the law. See Darby v. Ingalls Shipbuilding, Inc., 99 F.3d 685,
689 (5th Cir. 1996).
A. Suitable Alternative Enpl oynent

An enpl oyer has the burden of establishing suitable
alternative enploynent to rebut a claimant’s prima facie case of
total disability. See P & M Crane Co. v. Hayes, 930 F.2d 424,
430 (5th Gr. 1991). An enployer can establish suitable
al ternative enpl oynent by denonstrating that there are job
opportunities available within the claimant’s capabilities or by
giving the claimant a suitable job within the enpl oyer’s

wor kpl ace. See id.; Darby, 99 F.3d at 688. The enployer is not

required to offer the claimant a job or tell the claimnt about



enpl oynent opportunities to satisfy this burden. See Hayes, 930
F.2d at 430. Rather, the enployer need only show that there were
suitabl e jobs reasonably avail able during the tinme in which a
claimant alleges total disability. See id. “[I]f alternative
j obs exi st which the claimnt could reasonably perform and secure
had he diligently tried, the enployer, after denonstrating the
exi stence of such jobs has net his burden.” Turner, 661 F.2d at
1043. The cl aimant nust then denonstrate that despite diligent
efforts, he could not find suitable enploynent. See id.

Pride and Signal Miutual contend that the ALJ erred by
concluding that Pride did not offer suitable alternative
enpl oynent before August 8, 1996. They specifically argue that
the painting job given to Billiot was suitable and, in the
alternative, that other jobs were available at Pride's facility.
Substanti al evidence exists to support the ALJ' s determ nation
that the painting job was not suitable to Billiot’s injury.
First, the ALJ concluded that Dr. Landry previously advised
Billiot that he should not performany work invol ving overhead
activities. Second, Billiot testified that the hard hat he wore
whil e painting aggravated his injury. He testified that painting
caused himextrene pain and that he reported his condition to his
foreman, who did not suggest any other alternative. The ALJ al so
chose to discredit the testinony of two Pride enpl oyees who

stated that other light duty jobs were available to Billiot at



the Pride facility after his injury. W decline to disturb the
ALJ’s credibility inferences. See Darby, 99 F.3d at 688-89;
Mendoza v. Marine Personnel Co., Inc., 46 F.3d 498, 500-01 (5th
Cir. 1995). Because the ALJ's conclusions are supported by
substanti al evidence and in accordance with the |aw, the Board's
deci si on concerning suitable alternative enploynent is affirned.?
I11. Billiot’s Average Wekly Wage

Section 910(b) of the LHWCA requires the ALJ to assess the
aver age weekly wage of enployees in the sane class who worked
substantially the whole year in the sane or simlar enploynent.
See 33 U.S.C. § 910(b). Pride and Signal Miutual do not discount
the ALJ' s application of 8 910(b), rather they argue that the ALJ
erred in determning that Billiot was enployed as a floor hand
instead of a roustabout. They claimthat at the tinme of his
injury, he was perform ng roustabout duties. Wile the work that
caused Billiot’s injury may have been part of the general duties

of a roustabout, he was hired as a floor hand. He was al so paid

*Pride and Signal Mutual claimthat Billiot failed to diligently
search for other enploynent at Pride’ s facility after his injury.
This argunent | acks nerit because the burden never shifted back to

Billiot once he established his prina facie case. The petitioners
must show that suitable alternative enploynent existed before
Billiot was required to denonstrate diligence in pursuing other job

opportunities. See Roger’s Term nal and Shi pping Corp. v. Director,
Ofice fo Wrker’s Conpensati on Prograns, Dep’t of Labor, 784 F.2d
687, 691 (5th Cr. 1986). “[F]ailure to present any evidence of
job availability can support a determnation of . . . total
disability if the claimant is incapable of returning to his forner
job.” Id.



fl oor hand wages. Just because an enpl oyee perforns a task
outside his general job description does not nean that the
enpl oyee no | onger holds his previous position. Although Pride
denoted Billiot to a roustabout position on Novenber 14, 1996, he
worked the majority of his time with Pride as a floor hand. The
Board of Review correctly determ ned that substantial evidence
supported the ALJ's conclusion that Billiot’s average weekly wage
shoul d be cal cul ated using the wages of floor hands instead of
roustabouts. See LeBlanc v. Cooper/T. Smth Stevedoring, Inc.,
130 F. 3d 157, 161 (5th G r. 1997); Bourgeois v. Avondal e
Shi pyards, Inc., 121 F.3d 219, 221 (5th Cr. 1997); Harrison v.
Todd Pacific Shipyards Corp., 21 BRBS 339 (1988).
V. Billiot’s Earning Capacity

Finally, Pride and Signal Miutual contend that the ALJ did
not properly consider a 1997 wage survey in calculating Billiot’s
earni ng capacity. The ALJ averaged a 1996 | abor market survey
wth a 1997 survey in his Novenber 2, 1996 nodification of his
original order. The petitioners contend that the ALJ shoul d have
used only the 1997 survey when reconsidering claimnt’s earning
capacity.

“IAl] disability award nmay be nodified under [33 U S.C. § 22]
where there is a change in the enpl oyee’ s wage-earning capacity,
even w thout any change in the enpl oyee’'s physical condition.”

Metropolitan Stevedore Co. v. Ranbo, 515 U S. 291, 301 (1995).



This Court gives deference to an ALJ' s determ nation of a
claimant’ s wage-earning capacity. See Hole v. Mam Shipyards
Corp., 640 F.2d 769, 773 (5th Cr. Unit B 1981) (deferring to the
ALJ’ s decision to award cl ai mant conpensation on the basis of a
one percent permanent partial disability in order to assess the
full extent of the claimant’s earning capacity in the future);
Pulliam 137 F.3d at 328 (holding that an ALJ may aver age
alternate jobs to calculate a clai mants wage-earni ng capacity).
The ALJ, in its Novenber 2, 1998 order, concluded that the jobs
listed in petitioners’ August 1997 | abor survey averaged with the
j obs set out in the August 1996 survey represented a
conprehensive estimation of Billiot’s wage-earning capacity.
Section 922 of the LHWCA specifically allows for the nodification
of an original conpensation award for the purpose of reassessing
a claimant’s wage-earning capacity. See 33 U S. C. 8§ 922; Ranbo,
515 U.S. at 301. W find no reason to doubt the nmerits of the
ALJ’ s determ nation. Because substantial evidence supports the
ALJ"s conclusions, we affirmthe Benefits Review Board’s
deci si on.
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