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PER CURI AM *

Convi cted on two counts of bank robbery and one count of being
a felon in possession of a firearm Daniel Dom nguez maintains
first that the evidence was insufficient to convict him of the
|atter offense because the Governnent failed to prove that he
possessed, or constructively possessed, the firearmfound in his
girlfriend s closet.

Dom nguez noved for a judgnent of acquittal at the close of
the Governnent’s case, and he renewed his notion at the close of
the evidence. Accordingly, his sufficiency-challenge is reviewed

de novo, applying the sane standards as the district court. See

"Pursuant to 5TH QR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THQR R 47.5. 4.



United States v. De Leon, 170 F.3d 494, 496 (5th Cr.), cert.
deni ed, 528 U.S. 863 (1999).

A reasonabl e jury coul d have found Dom nguez had constructive
possession of the firearm H's possession of a key to the house
and t he presence of other itens bel onging to Dom nguez in the house
and cl oset indicate that Dom nguez had dom ni on over the prem ses
where the firearm was found. Additionally, the jury could
reasonably have inferred that Dom nguez was responsible for the
firearm because his hair was found on clothing inside the bag in
which the firearm was found, and Dom nguez adm tted ownership of
the firearmto an inmate who testified at trial. Moreover, even
accepting Dom nguez’s assertion that the evidence established that
he was not the only person with access to the house, the jury need
not have excl uded every reasonabl e hypot hesi s of i nnocence i n order
to find Dom nguez guilty. See United States v. Ferguson, 211 F. 3d
878, 882 (5th Cir.), cert. denied, 121 S. C. 258 (2000).

Dom nguez’ s second, and final, contentionis that his right to
due process was denied in connection with the photographic array
presented to the w tnesses. He mai ntai ns: the district court
abused its discretion by failing both to nake any factual findings
inrejecting his challenge to the array and to hold an evidentiary
hearing on the issue; and that the array was inpermssibly
suggesti ve.

Dom nguez’s assertion that he was denied an opportunity to
present facts in support of his challenge to the array is w thout
merit. The facts surrounding the suggestiveness vel non of the

phot ographic array were brought forth during the suppression



hearing held by the district court. Mreover, Dom nguez does not
al | ege any addi tional facts which, if proven, would justify relief.
Cf. United States v. Mergist, 738 F.2d 645, 648 (5th Cr. 1984)
(“an evidentiary hearing [regarding voluntariness of testinony] is
requi red when the defendant alleges sufficient facts which, if
proven, would justify relief” (internal quotation marks omtted)).

Wth regard to the suggestiveness of the array, “[a]
conviction based upon an eyewtness identification at trial
follow ng a pretrial photographic identification nust be set aside
only if the identification procedure was so inpermssibly
suggestive as to give rise to a very substantial |ikelihood of
m sidentification”. United States v. Fletcher, 121 F.3d 187, 194
(5th Gr. 1997) (internal quotation marks omtted), cert. denied,
522 U. S. 1063 (1998).

The phot ographi c array was not inperm ssibly suggestive. Al
of the subjects were roughly the sanme age and appeared to be
Hi spanic. Contrary to Dom nguez’s assertion, their conpl exions are
not greatly varied. All the subjects are wearing simlar disguises
(fake goatee and nustache and dark gl asses), and several of the
subjects are about the same size and height as Dom nguez.
Dom nguez’s jacket is only slightly lighter color than the others.
In addition, one of the other subjects also has a | arge nose, as
does Dom nguez. See United States v. Credit, 95 F. 3d 362, 364 (5th
Cir. 1996) (despite defendant’s chall enge to photo array on grounds
he was only heavyset subject with rounded face, concl udi ng spread
was not inperm ssibly suggestive because all nen were about sane

age and skin tone), cert. denied, 519 U S. 1138 (1997). Because



the array was not inpermssibly suggestive, we need not proceed

further to consider the likelihood of m sidentification.

AFFI RVED



