IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-50939
Conf er ence Cal endar

HERVAN VWHI TE,

Pl ai ntiff-Appellant,
vVer sus
CARLOS BOVEN

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Western District of Texas
USDC No. W 99- CV- 286

 April 12, 2001
Before JOLLY, H G3E NBOTHAM and JONES, Circuit Judges.
PER CURI AM *
Her man Wi te, Texas prisoner No. 684880, seeks leave to

proceed in forma pauperis (IFP) following a certification

pursuant to 28 U.S.C. 8§ 1915(a)(3) that his appeal is taken in
bad faith. Wite s contention that the district court erred by
di sm ssing his conplaint under the “three-strikes” provision of
28 U.S.C. 8 1915(g) is frivolous because the district court

di sm ssed Wiite's conplaint on the nerits for failure to state a
claim \Wite has presented no argunent challenging the district

court’s determnation that he failed to state a clai mupon which

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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relief could be granted. Thus, he has failed to show that his
appeal is not frivolous or that the district court erred in
determ ning that the appeal is not taken in good faith. See

Lews v. Lynn, 236 F.3d 766, 768 (2001); Yohey v. Collins, 985

F.2d 222, 224-25 (5th Cr. 1993) (28 U S.C. 8§ 2254 case).
Because Wiite has failed to show that his appeal involves “‘I|egal
poi nts arguable on their nerits (and therefore not frivolous),’”

the notion for IFP is DEN ED and the appeal is DI SM SSED AS

FRIVOLOUS. Howard v. King, 707 F.2d 215, 220 (5th Gr. 1983);
see Baugh v. Taylor, 117 F.3d 197, 202 and n.24 (5th CGr. 1997).

The district court’s dismssal of the conplaint for failure
to state a claimand this court’s dism ssal of the appeal as
frivol ous count as two “strikes” for purposes of 8§ 1915(Q).
Wiite is cautioned that once he accunul ates three strikes, he
wll not be able to proceed IFP in any civil action or appeal
while he is inprisoned “unless [he] is under imm nent danger of
serious physical injury.” § 1915(Q).

| FP DENI ED. APPEAL DI SM SSED.  SANCTI ONS WARNI NG | SSUED.
5STHAR R 42. 2.



