IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-50798
Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
MONTGOVERY ALLEN W LLI AMSON

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas
USDC No. EP-00-CR-492-1-DB
 Mrch 12, 2001

Before SM TH, BENAVI DES, and DENNI'S, Crcuit Judges.
PER CURI AM *

Appel lant Wl lianmson plead guilty to possession of marijuana
wth intent to distribute, in violation of 21 U S.C. § 841(a)(1),
and inportation of marijuana, in violation of 21 U S.C. § 952(a).
Because Wl lianmson had a prior felony drug conviction the
statutory maxi mnum sentences for the possession and inportation
of fenses was 10 years’ inprisonnent. See 21 U S. C. 88

841(b) (1) (D), 960(b)(4) and 962. Absent the felony drug

conviction, offenses involving | ess than 50 kil ograns of

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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marijuana carry a statutory maxi mum sentence of 5 years

i nprisonnment. See 21 U . S.C. 88 841(b)(1)(D), 960(b)(4). The
prescribed range under the Federal Sentencing Quidelines was 77-
96 nonths’ inprisonnent. The district court sentenced WIIlianson
to two concurrent terns of 87 nonths’ inprisonnent.

Wllianmson’s indictnment did not allege that he had a prior
felony drug conviction. WIIianmson contends that a prior felony
drug conviction, because its raises the statutory maxi num
sentence, is an elenent of the enhanced drug of fenses. See
Apprendi v. United States, 120 S.Ct. 2348, 2359 n. 10 (2000)
(“[F]acts that expose a defendant to a punishnment greater than
that otherwi se legally prescribed [are] by definition ‘el enents’
of a separate legal offense.”). Therefore, his 87-nonth
sentences, which exceed the five-year maxi numfor the offenses
alleged in the indictnent, violate due process. WIIlianson
acknow edges that his argunent is forecl osed by the Suprene
Court’s ruling in Al nendarez-Torres v. United States that the
fact of a prior conviction is not an el enent of the offense, even
if it increases the statutory maxi num 523 U. S. 224 (1998).

Wl lianmson brings this claimbecause of the doubt cast on

Al mendar ez-Torres’ holding in Apprendi. See Apprendi, 120 S. C
at 2362 (finding it “arguabl e that Al nendarez-Torres was
incorrectly decided”).

Despite this uncertainty, WIIlianmson al so concedes that our

controlling caselaw dictates an affirmance of his sentence. See
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United States v. Doggett, 230 F.3d 160, 166 (5'" Cir. 2000)

(Al mendarez-Torres stills controls prior conviction enhancenents
under 21 U . S.C. 8 841); United States v. Dabeit, 231 F.2d 979,
984 (5'" Cir. 2000)(affirm ng that Al nendarez-Torres is still
controlling law), cert. denied, 2001 U S. Lexis 1889 (U. S Feb.
26, 2001) (No. 00-8299). WIllianmson brings this appeal nerely
to preserve the issue for possible Suprene Court review

Accordi ngly, the Governnent’s notion for summary affirmance is

granted and the judgnent of the district court is AFFI RVED.?

! Even if Al nendarez-Torres is overturned, it is
gquestionabl e whether WIlIlianmson woul d receive any practi cal
relief. H s applicable sentencing guideline range will remain
77-96 nonths’ inprisonnent. See Doggett, 230 F.3d at 166 n.3
(“Apprendi does not affect [judicial determ nations] in
formul ati ng the appropriate sentenci ng range under the
Guidelines”). Wthin that prescribed range, the district court
determ ned the appropriate punishnent to be 87 nonths’
inprisonment. Wile the statutory maxi num on each count wll be
| owered from 10 years’ to 5 years’ inprisonnent, 85GL.2 of the
Cui del i nes, governing sentencing on nmultiple counts of
conviction, would require the sentences to be run consecutively
to the extent necessary to achieve the “total punishnment” of 87
nmont hs’ i npri sonnent.



