IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-50748
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
JESUS PENUELAS- MONTOYA,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas
USDC No. DR-00-CR-64-1
© June 15, 2001
Bef ore WENER, DeMOSS, and DENNI'S, G rcuit Judges.
PER CURI AM *

Jesus Penuel as- Montoya appeals fromhis conditional-guilty-
pl ea conviction of illegal reentry after deportation, pursuant to
8 US. C 8§ 1326. He contends that the district court erred in
denying his notion to dism ss the indictnent because his previous
deportation proceedings violated the Due Process Clause. He also
contends that his sentence should be vacated because the

Governnent did not allege his prior felony conviction in the

i ndi ct nent.

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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Penuel as concedes that the issues raised in this appeal are
foreclosed by this court’s decision in United States v. Benitez-
Villafuerte, 186 F.3d 651, 657-58 (5th Gr. 1999), cert. denied,
528 U. S. 1097 (2000), and the Suprene Court’s decision in
Al mendarez-Torres v. United States, 523 U S. 224, 235 (1998), and
that he raises the issues solely to preserve themfor review by
the Supreme Court. This court affirnms the judgnent of the
district court.

AFFI RVED.



