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Bef ore H G3 NBOTHAM W ENER, and BARKSDALE, Circuit Judges.
RHESA HAVKI NS BARKSDALE, Circuit Judge:”

Dr. Elena Sammons, pro se, contests the dismssal of her
action against the Texas Board of Medical Exam ners, the Texas
Board of Physician Assistants, and their board nenbers. Her
conplaint clainmed that, wunder the Fifth Amendnent, she, as a

medi cal school graduate, was unconstitutionally disqualified from

"Pursuant to 5TH QR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THQR R 47.5. 4.



|icensure as a physician assistant. See Tex. Occ. Cope § 204. 153(a)
(eligibility requirenments for physician assistant). Because
Sammons, proceeding pro se, sued a state agency and its nenbers,
her conpl aint was construed liberally as bringing a clai munder the
Fourteenth Anmendnent.

The district court adopted the nmagistrate judge's
recomendation to grant defendants’ FeED. R CQv. P. 12(b)(1) notion
to dismss for lack of subject matter jurisdiction and 12(b)(6)
notion to dismss for failure to state a claim

Al t hough the Appellees do not urge this point, it is quite
arguabl e that, on appeal, Sammons’ challenges only the district
court’s dismssal for failure to state a claim her brief appears
to fail to address the alternative basis for dismssal, that of
ri peness. O course, issues not briefed on appeal are deened
abandoned. E.g., Yohey v. Collins, 985 F.2d 222, 224-25 (5th Cr
1993). Therefore, if the ripeness issue was not briefed, the
district court’s ruling that the conplaint was not ripe would
stand; and, even assum ng arguendo Sammobns’ stated a claim we
would be required to affirm the dismssal on the alternative
grounds of lack of ripeness. Cf. Walker v. Thonpson, 214 F. 3d 615,
624, 625 (5th Cr. 2000) (district court dismssed claim on
procedural grounds and on nerits; although procedural ruling was in
error, failure to brief one of alternative grounds constituted
abandonnent on appeal, and therefore di sm ssal should be affirned).

I n any event, we conclude, dubitante, that the ripeness issue

was preserved on appeal. Neverthel ess, based upon our review of



the record, Sammons’ claimlacks the requisite concreteness for an
Article 11l case or controversy because it is abstract and
hypot heti cal : Sammobns has not applied for |icensure as a physician
assistant, nor taken advantage of the admnistrative appeals
procedur es. She has not been denied |icensure. Nor has she
produced sufficient evidence of an operative policy of exclusion.
See New Ol eans Pub. Serv., Inc. v. Council of New Ol eans, 833
F.2d 583, 586 (5th Gr. 1987) (stating, in case in which
plaintiff’s request had not been denied, “[a] court should dismss

for lack of ‘ripeness’ when the case is abstract or
hypot hetical 7).

Accordingly, the dismssal is affirmed; but, the judgnent is
nmodified to make the dismssal wthout prejudice to Sammons’
refiling an action following her applying for licensure as a
physician’s assistant and, should that |icense be denied,
conplying with the requisite adm nistrative appeals procedure.
See, e.g., 22 Tex. AbmN. Cobe § 185.4 (procedure for physician
assistant |icensure); Tex. CooE ANN. 8§ 2001.171 (person who has
exhausted all admnistrative renedies is entitled to judicial
review).
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