IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-50720

DONICI O AL CRUZ
Peti ti oner- Appel | ant,
vVer sus

GARY L. JOHNSON, DI RECTOR, TEXAS DEPARTMENT
OF CRIM NAL JUSTI CE, | NSTI TUTI ONAL DI VI SI ON,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Western District of Texas
( SA- 96- CV- 155)

August 8, 2001
Before JOLLY, SM TH, and WENER, C rcuit Judges.
PER CURI AM:

Petitioner-Appellant Dionicio A Cruz appeals the district
court’s denial of his petition for habeas corpus pursuant to 28
US C § 2254, W affirmthe decision of the district court.

| .
FACTS AND PROCEEDI NGS
Cruz was convicted in 1977 of aggravated assault on a peace

officer and two counts of attenpted capital nurder for firing on

Pursuant to 5TH Cir. R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH Cr. R
47.5. 4.



| aw enforcenent officers who had cone to his hone to serve a
narcotics search warrant, seriously wounding one officer and
hitting another’s jacket. Hi s state convictions were affirnmed on
direct appeal by the Fourth Court of Appeal s! and the Texas Court
of Crimnal Appeals;? tw state habeas applications were
unsuccessful. Cruz was sentenced to three concurrent fifty-year
prison terns and was paroled in 1984.

In 1993, Cruz was convicted on federal drug charges and
sentenced to 96 nonths in federal prison. Based on this
conviction, the State of Texas | odged a detai ner against Cruz for
violation of his parole. Wile serving his federal sentence, Cruz
filed this 8 2254 habeas petition attacking his 1977 convictions.
Cruz now has been released fromfederal prison, but parole on his
state conviction runs until Cctober 2011

In his federal habeas corpus petition, Cruz asserts two
constitution violations concerning the testinony of police officer
Ray Her nandez, who was involved in Cruz’s arrest and di scovered a

bal | oon containing heroin inside a shanpoo bottle in Cruz’s

bathroom Cruz alleges that Hernandez planted the heroin in his
horme.

Whil e on the witness stand at his trial, the prosecution asked

' Cuz v. State, 645 S.W2d 498 (Tex. App. —San Antonio
1982) .

2 Cruz v. State, 770 S.W2d 778 (Tex. Crim App. 1984).
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Cruz whether he had spoken to Hernandez since his arrest. Cruz
testified first that he had not, and then that he could not
remenber. Wen call ed by the prosecutor to rebut Cruz’s testinony,
Her nandez testified that Cruz approached hi mtw ce during pretrial
proceedi ngs at the county courthouse approxi mately six nonths after
the shootout and two years before trial. According to Hernandez,
Cruz first asked hi mwhether he was the officer who had di scovered
heroin in the house, and later said: “You know, we are going to
have to take a ot of tests. . . . I'Il get you. W’II|l get you.”

Def ense counsel objected that Hernandez’'s testinony, and a
witten report he nmade regarding Cruz’s statenents, had not been
di scl osed pretrial. The objection was overruled.® Cruz then asked
to be allowed (1) to present evidence that he had taken (and
passed) a pol ygraph exam nation, as the prosecution had opened the
door by eliciting testinony regarding “tests,” and (2) to offer
surrebuttal testinony to explain his statenents to Hernandez. Cruz
stated on the record but outside the presence of the jury that he
vaguely recal |l ed the conversation, and that what he neant was that
he and Hernandez woul d have to “take a pol ygraph test to prove who
is telling the truth” about the heroin. Cruz stated that he neant
that he would “get” the officer in court. The trial court denied

Cruz’ s requests, and the prosecutionreferred to the all eged threat

3 Subsequently, the Texas Fourth Court of Appeals ruled
t hat Hernandez’s statenents should not have been admtted because
they were not disclosed to the defense. Cuz v. State, 645
S.W2d at 503.




tw ce during closing argunents, using it to portray Cruz as a liar
who had threatened Hernandez with bodily harm

Cruz alleges that these events denied his rights to due
process and a fair trial by (1) violating his Sixth Arendnent ri ght
totestify in his own behalf through surrebuttal testinony, and (2)
the prosecution’s failure to disclose pretrial Hernandez’' s
testinony concerning Cruz’s statenents, in violation of Brady v.

Maryl and* and Jackson v. Denno.® The district court denied Cruz's

habeas petition, finding that Cruz had nerely raised a state
evidentiary question, not a constitutional violation.

More than ten days after the district court’s judgnent, Cruz
filed a notion for reconsideration. The district court again
deni ed the habeas petition, but this time on different grounds.?
The district court concluded that the state trial court had
commtted constitutional error by inpeding Cruz’s right to testify
on his own behalf through the surrebuttal testinony.’ The court
nonet hel ess deni ed habeas relief, concluding that the error did not
render Cruz’s trial fundanentally unfair, because Hernandez’s

testi mony was not central to the case.?®

4 373 U.S. 83 (1963).
5 378 U S. 368 (1964).

6 Cruz v. Johnson, No. SA-96-CA-155-EP, 2000 W. 33349965
(WD. Tex. June 19, 2000).

T 1d. at *4.
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Cruz was late in filing his notice of appeal, which he filed
simultaneously wth a notion for extension of tinme to file his
notice of appeal; and the district court granted the notion. The
district court granted Cruz a certificate of appealability (“COA”)
Wth respect to its decision that his trial was not rendered
fundanentally unfair by the trial court’s refusal to allow Cruz to
expl ain Hernandez’ s testinony on surrebuttal. The district court
denied COA on all other issues.

.
ANALYSI S

A. St andard of Revi ew

Cruz filed this petition on February 29, 1996, before the

April 24, 1996 effective date of the Antiterrorism and Effective

Death Penalty Act (“AEDPA’). Pre- AEDPA habeas |aw therefore
applies to his § 2254  petition. As Cruz’'s notion for
reconsideration was not tinmely filed, it nust be considered

pursuant to Rule 60(b).° Denial of a Rule 60(b) notion is revi ewed
for abuse of discretion.?

B. Constitutional d aim

Rai sing the issue of our jurisdiction sua sponte, we first

note that we have jurisdiction over this 8 2254 appeal because

Cruz, as a parolee, remains “in custody” for federal habeas

° Halicki v. La. Casino Cruises, Inc., 151 F.3d 465, 470
(5th Cir. 1998).

0 ]d.



purposes. !t W further note that, because a releasee is in the
| egal custody of the Texas Departnent of Crimnal Justice (“TDCJ")
Pardons and Parol es Division while he is on parole, ! TDCJ Director
Wayne Scott continues to be the appropriate respondent in this
habeas corpus petition.?®®

A crim nal defendant has a fundanental constitutional right to
testify in his own defense.'* W hold that, although under Texas
| aw Cruz coul d not have di scussed whet her he took a pol ygraph test
or its results,? his Sixth Amendnent rights were violated by the
trial court’s refusal to allowhimto explain Hernandez’ s testinony
t hrough surrebuttal.

To determ ne whether the district court was correct in finding
that the constitutional error was harm ess, we nust review the
entire trial record de novo to ascertain that “*the error did not

i nfluence the jury,’ and that ‘the judgnment was not substantially

11 Jones v. Cunningham 371 U. S. 236, 242-43 (1963).

2. Tex. Gov't Code Ann. 8§ 508.143(a) (Vernon 1999).
13 See Jones V. Cunni ngham 371 U.S. at 242-43.

14 Rock v. Arkansas, 483 U.S. 44, 49 (1987); Enery v.
Johnson, 139 F.3d 191, 198 (5th Cr. 1997).

5 See, e.q., Castillo v. Johnson, 141 F.3d 218, 222 (5th
Cir. 1998) (holding that state trial court’s exclusion of results
of pol ygraph test based on Texas evidentiary rule that polygraph
results are inadm ssible did not violate federal constitutional
rights).




swayed by the error.’”® W have conplied with that nandate,
reviewing de novo the entire record, including the conplete
transcript of the four days of evidence presented in Cruz’'s trial.
As a result of that review, we agree with the district court that
the error was harnml ess: Anple other evidence was adduced at tri al
to show that Cruz was quilty of the offenses of which he was
convicted —attenpted capital nmurder and aggravated assault on a
peace officer. The statenents that Cruz made to Hernandez nore
than a year after the shootout cannot be considered central to his
convi ction. W do not perceive that they had any substantia
effect on the jury or its verdict.

Cruz presented evidence at trial that the plainclothes police
officers involved in the raid on his honme did not identify
t hensel ves as such before they awakened hi mthat norning by bangi ng
on his front and back doors and breaking his w ndows. Cruz
testified that he fired only in fright and self-defense, and
st opped shooting imedi ately when an officer threw his badge into
the house in response to Cruz’s request for identification.

The jury nonetheless was entitled to believe contradictory
testinony fromthe | aw enforcenent officers involved in the raid
that they had announced their identity before Cruz began shooti ng

at them and that he fired again after |ooking at the badge. Two

1 Lowery v. Collins, 996 F.2d 770, 773 (5th Gr. 1993)
(quoting Brecht v. Abrahanson, 507 U. S. 619, 642 (1993) (Stevens,
J., concurring)).




officers also testified that they heard a toilet inside the house
flush repeatedly during the shooting, which could have led jurors
to conclude that Cruz was holding the police at bay with gunfire
while his wife, also in the house, attenpted to destroy drug
evidence. Qur careful review of the record does not convince us
that the jury was swayed in assessing guilt for the shootout based
on Cruz’'s after-the-fact courthouse comments to Hernandez, or on
any alleged vendetta against the police. The twenty-page
transcript of the prosecutor’s sunmmation includes just over one
page of comments on Cruz’s courthouse encounter with Hernandez. W
do not find that the jury was substantially swayed by this

unrebutted evidence. To the contrary, we can say with fair
assurance, after pondering all that happened w thout stripping the
erroneous action from the whole, that the judgnent was not
substantially swayed by the error.’ "%
L1,
CONCLUSI ON
For the foregoing reasons, the district court’s denial of

habeas corpus relief is

AFFI RVED.

7 O Neal v. MAninch, 513 U S. 432, 437-38 (1995) (quoting
Kotteakos v. United States, 328 U. S. 750, 764-65 (1946)).
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