IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-50650
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
DANI EL RUI Z- VEGA
Def endant - Appel | ant.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Western District of Texas
USDC No. DR-99-CR-137-1
~ Cctober 31, 2001
Bef ore DAVI S, BENAVI DES, and STEWART, Circuit Judges.
PER CURI AM *
Dani el Rui z-Vega (Ruiz) pleaded guilty to illegal reentry
into the United States after renoval, a violation of 8 U S.C
8§ 1326. Ruiz’'s offense | evel was enhanced 16 | evels pursuant to
US S G 8 2L1.2(b)(1)(A) based on a Texas fel ony
driving-while-intoxicated (DW) conviction, which was
characterized as an aggravated felony. The district court
sentenced Ruiz to 77 nonths’ inprisonnent.
Rui z contends that his prior DW conviction that resulted in

his i ncreased sentence under 8 U . S.C. 8 1326(b)(2) was an el enent

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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of the offense that should have been charged in the indictnent.
He acknow edges that his argunent is forecl osed by

Al nendarez-Torres v. United States, 523 U S. 224 (1998), but he

seeks to preserve the issue for Suprene Court review in |ight of

the decision in Apprendi v. New Jersey, 530 U S. 466 (2000).

Apprendi did not overrule A nendarez-Torres. See Apprendi, 530

U S at 489-90; United States v. Dabeit, 231 F.3d 979, 984 (5th

Cr. 2000), cert. denied, 121 S. C. 1214 (2001). Ruiz's

argunent is foreclosed.

Rui z argues that the district court erred by applying the
16-1 evel enhancenent because his prior felony DW conviction is
not an aggravated felony. Because Ruiz raises this issue for the

first tinme on appeal, we review for plain error. United States

v. Calverley, 37 F.3d 160, 162 (5th Gr. 1994) (en banc); see

United States v. dano, 507 U S. 725, 730-36 (1993).

A Texas felony DW conviction is not a “crinme of violence”
as defined in 18 U S.C. §8 16 and thus is not an aggravated fel ony
for the purpose of a US. S.G 8§ 2L1.2(b)(1)(A) 16-Ieve
enhancenment. United States v. Chapa-Garza, 243 F.3d 921, 927

(5th Gr. 2001). Thus, the district court’s error in applying
the 16-1evel enhancenent was plain and affected Ruiz’s
substantial rights. Because Ruiz’'s sentencing range woul d be
reduced substantially wthout the 16-1evel enhancenent, we

exerci se our discretion to correct this error. See United States

v. Mranda, 248 F.3d 434, 445 (5th Cr. 2001). Accordingly,
Rui z’s sentence is VACATED, and this matter is REMANDED f or

resent enci ng.
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Finally, Ruiz argues that the district court erred in
denyi ng hi ma downward departure based on his cultura

assimlation into this country in the mstaken belief that it

| acked the authority to depart. "[Clultural assimlationis a
perm ssi ble basis for downward departure.” United States v.
Rodr i guez- Mont el ongo, F.3d __ (5th Gr. Aug 23, 2001, No.

00-51023), 2001 W 958907, *4. The district court’s declaration
that it |acked authority to depart based on the theory of
cultural assimlation is erroneous. On remand the district court
shoul d consider wether Ruiz is entitled to a dowward departure
on the basis of cultural assimlation.

VACATED AND REMANDED



