IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-50578

UNI TED STATES OF AMERI CA

Plaintiff - Appellee
V.

JESSI CA COVARRUBI A

Def endant - Appel | ant

Appeal fromthe United States District Court
for the Western District of Texas
No. DR-99-CR-757-2

July 24, 2001
Before KING Chief Judge, BARKSDALE, Circuit Judge, and NOALI N,
District Judge.”’
PER CURI AM **
Def endant - Appel | ant Jessi ca Covarrubi a appeal s her

convi ction on one count of conspiracy to inport nmarijuana,

Chi ef Judge of the Western District of Texas, sitting by
desi gnati on.

Pursuant to 5THGQR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR R
47.5. 4.



chal l enging the sufficiency of the evidence. For the follow ng
reasons, we AFFI RM

“We review the sufficiency of the evidence by exam ni ng al
the evidence in the |ight nost favorable to the verdict.” United

States v. Querrero, 234 F.3d 259, 261-62 (5th Cr. 2000). “W

will affirmif the evidence is such that a rational trier of fact
coul d have found the requisite elenents of the offense beyond a
reasonabl e doubt.” [|d. at 262.

Covarrubi a was convicted of conspiracy to inport marijuana
inviolation of 21 U . S.C. 88 952(a) and 960(a)(1), (b)(4). To
prove a drug conspiracy, the Governnent nust establish: (1) the
exi stence of an agreenent between two or nore persons to violate
federal narcotics laws (e.g., to inport marijuana); (2) the
def endant’ s know edge of the agreenent; and (3) the defendant’s

voluntary participation in the agreenent. See United States v.

Paul , 142 F.3d 836, 839-40 (5th Gr. 1998); United States v.

Brito, 136 F.3d 397, 409 (5th Cr. 1998); United States v.

Pof ahl, 990 F.2d 1456, 1467-68 (5th Cr. 1993). These el enents

need not be proven by direct evidence. United States v. Miltos,

985 F.2d 743, 746 (5th Gr. 1992). The agreenent and the

def endant’ s knowl edge and participation in the conspiracy nmay be
inferred fromthe “devel opnent and col |l ocati on of circunstances.”
Id. (internal quotations and citation omtted). Although nere
associ ation or presence by thenselves are insufficient to prove

knowi ng participation in the agreenent, see id.; United States V.
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Vergara, 687 F.2d 57, 61 (5th Gr. 1982), when conbined with
ot her relevant circunstantial evidence, these factors my
constitute sufficient evidence to support a conspiracy

convi cti on. See United States v. WIIlians-Hendricks, 805 F.2d

496, 503 (5th Cr. 1986). Inconsistent statenents and
i npl ausi bl e expl anati ons may constitute circunstantial evidence

of a defendant’s guilty know edge. See United States v. Cano-

Guel, 167 F.3d 900, 905 (5th Gr. 1999); see also United States

v. Ranps-Garcia, 184 F.3d 463, 466 (5th Gr. 1999).

A rational trier of fact could have found that the evidence
establ i shed the existence of an agreenent to inport marijuana,
Covarrubi a’s knowl edge of that agreenment, and her voluntary
participation in that agreenent. On Novenber 6, 1999, Covarrubia
was a passenger in a 1993 Buick LeSabre driven by Al ex Gall egos,
whi ch was stopped at the Eagle Pass Port of Entry in Texas. Upon
i nspection, forty-seven pounds of marijuana were found conceal ed
in the gas tank of the LeSabre.

When originally stopped at the Port of Entry, prior to the
di scovery of the marijuana, Gallegos and Covarrubia both stated
that they had driven from San Antoni o, Texas to Piedras Negras,
Mexi co that norning to do sone shopping; that they had not
purchased anything; and that they were headed back to San
Ant oni 0. However, after the marijuana was di scovered, United
St ates Speci al Agent Enenencio Torres interviewed Covarrubi a.
During this interview, she stated that Gall egos had asked her to
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go cruising with himthat norning! and that she had agreed

w t hout know ng where they were going, but that they had
eventually arrived in Piedras Negras. Regarding their visit to
Mexi co, Covarrubia clainmed that they stayed in Mexico about
fifteen to twenty mnutes, during which tinme she never left the
car. She stated further that, in Piedras Negras, Gallegos saw
soneone he recogni zed, that Gall egos stepped out of the car to
speak to this individual, and that the conversation |asted for
about ten mnutes. Finally, she stated that when Gal | egos got
back into the car, they returned to Eagle Pass, intending to
continue on to San Antoni o. Based on Covarrubia s statenents
that she went to Piedras Negras to shop, but spent only fifteen
mnutes in the country, did not |eave the car, and did not
purchase anything, a jury could reasonably infer that her
statenents were inconsistent and i npl ausi bl e.

Furt hernore, although Covarrubia stated that she never |eft
the car while it was in Mexico, the inspectors noted that the
straps which held in the gas tank were bolted to the car with
very shiny bolts and that an eight-by-ten-inch rectangular trap
door had been cut into the top of the gas tank. The trap door
was covered with a black substance that, at the tine of the

i nspection, was still “very noist [and] very sticky.” Because it

! Additionally, an agriculture inspector testified that he
saw Covarrubia at the Eagle Pass Port of Entry on Novenber 5,
1999, the day before Covarrubia stated she |left San Antoni o.
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is extrenely unlikely that anyone woul d have driven a car | oaded
wth forty-seven pounds of marijuana from San Antonio to Piedras
Negras and back, a jury could reasonably infer that the marijuana
had been placed in the car in Mexico. |In addition, because
Covarrubia stated that she never left the car, it is reasonable
to assune that she would have noticed the concerted activity
involved in placing the marijuana in the gas tank.

Finally, in addition to the marijuana di scovered in the
LeSabre, the custons agents al so discovered a license plate in
the trunk of the car which did not belong to the LeSabre. [It, in
fact, belonged to a 1992 Honda Prelude. Notably, Covarrubia's
husband, Arturo Sanchez,? was al so seen by a custons inspector at
the Eagle Pass Port of Entry on Novenber 6, 1999, driving a 1992
Honda Prel ude. Furthernore, although no press rel eases regarding
t he seizure had been issued and no one outside the custons office
had been infornmed that the seizure had occurred, Special Agent
Torres received two phone calls fromindividuals inquiring about
Covarrubi a while Covarrubia was bei ng detained, one claimng to
be a female friend of Covarrubia and the other claimng to be
Covarrubia’ s husband. A jury could reasonably infer that this

evi dence further supported the existence of an inportation

2 W refer to Sanchez as Covarrubi a’ s husband because he
was referred to as such during the trial and in Covarrubia' s
statenent; however, we note that the Presentence Investigation
Report states that Covarrubia and Sanchez have never been legally
married but have “been together” for five years and have one
child together.



conspi racy and Covarrubia’s know edge of and vol untary
participation in the conspiracy.

Covarrubi a’s conviction and sentence are AFFI RVED



