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Before DAVIS, JONES, and DeM3SS, Circuit Judges.
EDI TH H JONES, Circuit Judge:”

Appel l ant Amaya, an illegal alien, was caught in the
mddle of his attenpt to hijack a truck at gunpoint. During the
m ddl e of this episode, the truck’s owner was shot in the chest.
Amaya was charged by federal authorities as being an illegal alien
in possession of a firearm in violation of 18 US C 8§

922(9)(5)(A). After pleading guilty wthout an agreenent with the

Pursuant to 5TH QR R 47.5, the Court has determined that this
opi ni on should not be published and is not precedent except under the linmted
circunstances set forth in 5THQR R 47.5.4.



governnent, Amaya was sentenced to 97 nonths inprisonnent, plus
three years supervised release and a fine. Still represented by
the federal public defender, he now appeals, contending that the
Rule 11 colloquy was insufficient and that as a result his plea
should be vacated and the case remanded for another plea
proceeding. Finding no reversible error, we affirm

The district court, no doubt inadvertently, omtted to
inform Amaya at the plea hearing that his sentence would be
determ ned according to the U S. Sentencing Cuidelines, but that
the court could depart fromthemin sone circunstances. He also
failed to adnoni sh Amaya of the effect of supervised rel ease, i.e.,
that if Amaya violated its ternms, he could be incarcerated for 24
months in addition to the maximum inprisonnent sentence. The
|atter error resulted in a one-nonth discrepancy between the 10-
year maxi numstatutory termto whi ch Amaya knew he was exposed, and
the cumul ative term (10 years, one nonth) he mght receive if he
served 97 nonths, then comenced supervised release and viol ated
it, resulting in two years nore incarceration

Under the circunstances of this case, we find that while
the court’s om ssions technically violated Rule 11, they do not

result in reversible error.? First, Amaya's sentence was

1 In a recent en banc case, this court inplied that appellate review

is for plain error only when a defendant has failed to raise a Rule 11 chal | enge
inthe trial court. United States v. Marek, F. 3d (5th Gr. Jan. 4,
2001), slip op. at 1455, 2001 W at 10561, at *3. O her cases have di sagreed on
whet her to apply the plain error or harmess error standards. Conpare U.S. V.
Johnson, 1 F.3d 296, 298 (5th Cr. 1993) (en banc) (harm ess error), with United
States v. Uloa, 94 F.3d 949, 955 (5th Gr. 1996). Even if we apply the |ess

2



consi derably shorter than the maxi num statutory term It is hard
to infer that a sinple adnoni shnent about the existence of the
Sent enci ng Qui del i nes woul d have i nfluenced hi mone way or anot her
about the guilty plea. Second, appellant does not clai mon appea
inregard to either of the court’s errors that he would have pled
differently or insisted on going to trial if he had known the
Sentencing Guidelines provide the range or if he had known about
the potential effect of a revocation of supervised rel ease. W
cannot draw an inference of reversible error when even the
def endant only specul ates about harm and has not flatly asserted
that these om ssions affected his decision to plead guilty. See

United States v. Wllians, 120 F.3d 575, 578 (5th Gr. 1997)

(harm ess error where the defendant did not claim he would have
pl eaded differently absent the error.) Third, the district court
did not fail to nention the term of supervised release, but only

its effect, which gives rise at nobst to the question whether

Amaya’'s substantial rights were violated. United States v.

Tuangnmaneer at nun, 925 F. 2d 797, 803-04 (5th Cr. 1991). Because of

the virtual congruity between the maxi num statutory sentence and
the longest tine that Amaya mght actually serve, the court’s
om ssion did not affect appellant’s substantial rights.

Fourth, Amaya pled gquilty wthout a plea agreenent

constraining the ability to appeal his sentence, but he has not

demandi ng standard, this court’s errors were harnl ess.
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appeal ed the sentence. Nevertheless, at the sentencing colloquy,
Amaya’'s counsel admitted that the 97-nonth sentence would be
“appropriate,” although he argued for a downward departure or a
di fferent sentencing cal cul ati on that woul d have yi el ded a sent ence
half as long. On its face, the concession of appropriateness is
inconsistent with a claim of harnful error in regard to the
validity of the plea. Finally, examning both the PSR and
sentencing hearing, we find no indication that the court’s
om ssions had any effect on the guilty plea.

No reversi ble error has been shown. AFFI RVED



