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UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

ver sus

JOSE CRUZ, al so known as Pepe,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas
USDC No. EP-99-CR-1640-H
USDC No. EP-00-CR-92-H
USDC No. EP-00-CR-1000-H

April 30, 2001
Before EMLIO M GARZA, STEWART and PARKER, Circuit Judges.
PER CURI AM *

Jose Ismael Cruz appeals fromthe district court's sentence

followng a guilty plea to one count of inporting into the United

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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States 1,000 or nore kilograns of marijuana in violation of 21
U S C 88 952(a) and 960(a)(1l), one count of possession with
intent to distribute 1,000 or nore kilogranms of marijuana in
violation of 21 U . S.C. 88 841(a)(1) and 841(b)(1), and three
counts of assaulting a federal officer in violation of 18 U S. C
8§ 111. Finding no error, we affirm

The Governnent contends that this appeal should be dism ssed
due to Cruz's waiver of his right to appeal in the plea
agreenents. W find, however, that Cruz was not properly
adnoni shed by the district court and that the waiver is invalid.

See United States v. Robinson, 187 F.3d 516, 517-18 & n.1 (5th

Cr. 1999); Fed. R Cim P. 11(c)(6).

Cruz argues that the district court's sentence enhancenent
for being a | eader or organizer of a crimnal activity that
i nvol ved five or nore participants or was ot herwi se extensive was
i nproper because he did not direct at |least five participants in
the drug offenses. W have consistently held that a defendant
need direct only one of the five cul pable participants for this

enhancenent . See United States v. Washi ngton, 44 F.3d 1271, 1281

(5th Gr. 1995); United States v. Ckoli, 20 F.3d 615, 616 (5th

Cr. 1994). W find that the facts in the PSR provide sufficient

evidence that Cruz was a | eader or organizer. See United States

v. Ayala, 47 F.3d 688, 690 (5th Cr. 1995); U S. S.G § 3Bl.1,
comment. (n.4). There is no clear error.
Cruz next argues that the district court erred by enhancing

his sentence for obstruction of justice. W find that the
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district court was not clearly erroneous to apply this

enhancenent . See United States v. Singer, 970 F.2d 1414, 1419

(5th Gr. 1992); United States v. Alfaro, 919 F. 2d 962, 966 (5th

Cr. 1990).

Finally, Cruz argues that his sentence for assault should
not have been enhanced due to the victins' status as |aw
enforcenent officers because he pleaded guilty to the offense of
assault on a federal officer. Cruz's argunent is foreclosed by

our prior decisions. See United States v. Kings, 981 F.2d 790,

792-93 (5th Cir. 1993); United States v. Kleinebreil, 966 F.2d

945, 955 (5th Cr. 1992). Cruz also argues for the first tinme on
appeal that the official victimstatus adjustnent requires that
the assault occur during the comm ssion of another crinme. W do
not find error in Cruz's sentence, but even assum ng there was
error in determning the base offense | evel for assault, such

error was harm ess. See United States v. Sidhu, 130 F.3d 644,

652 (5th Gir. 1997).
AFFI RVED.



