IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-50454
Summary Cal endar

JOE FRED BURLESON
Peti ti oner- Appel | ant,
ver sus

GARY L. JOHNSON, DI RECTOR, TEXAS DEPARTMENT
OF CRIM NAL JUSTI CE, | NSTI TUTI ONAL DI VI SI ON,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Western District of Texas
USDC No. SA-99-CV-519-EP

Decenber 19, 2000
Before DAVIS, JONES, and DeM3SS, Circuit Judges.

PER CURI AM *

Joe Fred Burleson, Texas inmate #709759, proceeding pro
se, and in forma pauperis, appeals the district court’s denial of
his 28 U S.C. § 2254 petition. In Scott v. Johnson, 227 F.3d 260,
262-63 (5th Gr. 2000), we sanctioned the sua sponte application of
the 28 U S.C. 8§ 2244(d) one-year statute of limtations provided
that the State had not intentionally waived the limtations defense
and provided that the petitioner had notice and a reasonable
opportunity to respond to the proposed application of the statute

of limtations. Respondent asserted the limtations defense in the

Pursuant to 5" CR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5" QR R 47.5. 4.
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district court, and Burleson had at |east two opportunities to
argue against application of the 28 U S.C. 8§ 2244(d) statute of
[imtations.

The record indicates that Burleson submtted his 28
US C 8§ 2254 petition nore than fifteen nonths after the
limtations period expired. Burleson s state habeas application,
which was filed after the one-year limtations period expired, did
not toll the period. The limtations period also was not tolled by
statute while Burleson’'s prior, federal habeas petition was
pendi ng. See G oons v. Johnson, 208 F.3d 488, 489 (5th Gr. 1999)
(holding that the 28 U S.C 8§ 2244(d) |limtations period is not
tolled while a prior federal habeas petition is pending).

Bur | eson provided no argunent in favor of the application
of equitable tolling in his case. “Equitable tolling applies
principally where the plaintiff is actively m sled by the def endant
about the cause of action or is prevented in sone extraordi nary way
fromasserting his rights.” Goons, 208 F.3d at 489-90 (citation
and internal quotations omtted). The record discloses no grounds
for the application of equitable tolling. Accordingly, Burleson's
28 U S.C. 8§ 2254 petition is barred by the statute of limtations
in 28 U S.C. 8§ 2244(d). The district court’s judgnent is VACATED
and the case is REMANDED for entry of judgnent in accordance with
t hi s opi nion.

VACATED and REMANDED.



