IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-50421
Summary Cal endar

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,
ver sus
Bl VI ANO AGUI NAGA- JUAREZ, al so known
as Agi unaga Viviano Juarez, also
known as Agi unaga Juarez, al so known
as Viviano Aginga, also known as
Vi vi ano Agui naga- Juarez,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas
USDC No. SA-99-CR-449-1-FB
~ Cctober 11, 2001

Bef ore DAVI S, BENAVI DES, and STEWART, Circuit Judges.
PER CURI AM *

Bi vi ano Agui naga-Juarez pleaded guilty to illegal reentry of
the United States after renoval, a violation of 8 U.S.C. § 1326.
Agui naga-Juarez’s offense | evel was enhanced 16 | evel s pursuant
to US.S.G 8§ 2L1.2(b)(1)(A) based on his Texas felony driving-
whi | e-intoxicated (“DW”) conviction, which was characteri zed as

an aggravated felony. The district court sentenced Agui naga-

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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Juarez to 70 nonths’ inprisonnent and three years’ supervised rel ease.
Agui naga-Juarez avers first that under the plain | anguage of
8 US.C 8 1231(a)(5), which provides that a prior order of
renmoval may be “reinstated fromits original date,” the date of
his deportation was 1997. Therefore, Agui naga-Juarez contends
that the district court erred in inposing the 8 U S. C
8 1326(b) (2) enhancenent because his renoval would not have been
subsequent to his 1999 DW conviction. Agui naga-Juarez al so
argues that any anbiguity in 8 U S.C. § 1231(a)(5) should be
construed in his favor in accordance with the rule of lenity.
Agui naga-Juarez’s argunent is foreclosed by this court’s

decision in United States v. Nava-Perez, 242 F.3d 277 (5th CGr.),

cert. denied, 121 S. C. 2537 (2001). In Nava-Perez, this court

hel d that when two renoval s are based on the sane order, with the
subsequent renoval based on the order’s reinstatenent, they are
nevert hel ess separate renovals. 1d. at 279. |If, as is the case
here, an alien is convicted of a felony prior to the second
removal, he qualifies for 8 U S.C. §8 1326(b)(2)'s penalty
enhancenent. 1d.

Agui naga-Juarez argues for the first tine on appeal that a
prior felony conviction is an elenent of the offense of illegal
reentry follow ng deportation and that his indictnent was
defective because it did not allege a prior felony conviction.
Agui naga- Juarez concedes that his argunent is forecl osed by

United States v. Al nendarez-Torres, 523 U S. 224 (1998).

Agui naga- Juarez contends, however, that Apprendi v. New Jersey,
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530 U. S. 466 (2000), casts doubt on Al nendarez-Torres and that he

is raising the argunent to preserve it for Suprene Court review.

Apprendi did not overrule A nendarez-Torres. See Apprendi,

530 U.S. at 489-90; see also United States v. Dabeit, 231 F. 3d

979, 984 (5th Cr. 2000)(noting that the Suprene Court in

Apprendi expressly declined to overrule Al nendarez-Torres),

cert. denied, 121 S. . 1214 (2001). This court nust therefore

follow the precedent set in A nendarez-Torres “unless and until

the Suprenme Court itself determnes to overrule it.” Dabeit, 231
F.3d at 984 (internal quotation marks and citation omtted); see

al so Nava-Perez, 242 F.3d at 279.

Agui naga-Juarez argues that the district court erred by
increasing his offense |level by 16 levels under U S S G
8§ 2L1.2(b)(1)(A) because his prior Texas felony conviction for
DW is not an aggravated felony. This court conducts a de novo
review of a district court’s application of the guidelines.

United States v. DeSanti ago- Gonzal ez, 207 F.3d 261, 263 (5th G

2000) .

A Texas felony DW conviction is not a “crinme of violence”
as defined in 18 U S.C. §8 16 and thus is not an aggravated fel ony
for the purpose of a US. S .G 8§ 2L1.2(b)(1)(A) 16-Ieve
enhancenment. United States v. Chapa-Garza, 243 F.3d 921, 927

(5th Gr. 2001). Thus, the district court commtted error by

i ncreasi ng Agui naga-Juarez’s offense |evel by 16 |levels for his
Texas felony DW conviction. Accordingly, Aguinaga-Juarez’s
sentence is VACATED, and this matter is REMANDED f or

resent enci ng.



