IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-50393
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
PRAJEDI X DAVI LA- ORTEGA

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas
USDC No. EP-99-CR-1044-1-H
Before DAVIS, STEWART, and PARKER, Circuit Judges.
PER CURI AM *

Praj edi x Davila-Ortega argues that a prior felony conviction
must be included in an indictnment charging an illegal reentry
follow ng deportation and proven at trial if the defendant is
subj ect to an enhanced sentence under 8 U . S.C. § 1326(b). He
argues that because the elenent of a prior felony conviction was
not included in his indictnment and no evi dence was presented at
trial, his sentence should be vacated and the case remanded for

inposition of a sentence not to exceed a maxi numterm of two

years' inprisonnent.

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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Davi | a- Ort ega acknow edges that in A nendarez-Torres v.

United States, 523 U S. 224 (1998), the Suprene Court held that a

prior felony conviction under 8 U.S.C. § 1326(b)(2) was nerely a
sentenci ng factor and, thus, need not be included in the
indictnment. He argues, however, that in its subsequent deci sion

in Apprendi v. New Jersey, 120 S. C. 2348, 2362 (2000), the

Suprene Court stated that it was arguable that Al nendarez-Torres

was deci ded incorrectly.

Davil a-Ortega concedes that he failed to raise this
challenge in the district court. Davila-Otega s challenge to
the length of the sentence inposed is reviewed for plain error.

See United States v. Meshack, 225 F.3d 556, 575 (5th Cr. 2000).

In light of the clear precedent of Al nendarez-Torres,

Davila-Ortega has failed to show that the district court
commtted error, plain or otherwise, in inposing his sentence.

See United States v. Dabeit, F.3d __ (5th Gr., GCct. 30, 2000,

No. 00-10065) 2000 WL 1634264 at *4; United States v. Doggett,

230 F. 3d 160, 166 (5th Gr. 2000). The judgnent of the district
court is thus AFFI RVED.



