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PER CURI AM *

Al Lee McGuder was convicted of one count of possession of
cocai ne base in violation of 21 U S.C. 8 844(a) and one count of
bei ng an unlawful user of a controlled substance in possession of
a firearmin violation of 18 U S. C. 8§ 922(9g)(3). McG uder now
chal l enges the district court’s denial of his notion to suppress
certain evidence, the sufficiency of the evidence sustaining his
conviction for violating 18 US C 8 922(9)(3), and the

constitutionality of 18 U S. C. § 922(9)(3) as applied to himin

"Pursuant to 5th Gr. R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5th Gr. R 47.5.4.



this case. For the reasons that follow, we affirm both of
McG uder’s convi ctions.
| .

Sergeant Alan Thonpson of the Mdland County Sheriff’s
Departnent observed a confidential informant nmake a controll ed
purchase of crack cocaine at 2413 East California Street in
M dl and, Texas. The informant told Thonpson that the man wi t h whom
he usually dealt at the house was not there, but that another man
had sold himthe crack cocai ne. Sergeant Thonpson then determ ned
that the man who had previously sold the crack cocaine to the
informant was an Allen Lumant WIlson. The informant tentatively
confirmed Thonpson’s concl usi ons, and Thonpson obtai ned a warrant
to search the house at 2413 East California Street and to arrest
Al'len Lumant W/ son.

Several officers fromthe Mdland County Sheriff’s Depart nment
executed the warrant on January 8, 1999. Upon approaching the
house, the officers saw two people inside, one of whom was
MG uder. MGuder, a black male who is 59" tall and wei ghs 165
pounds, bore sone resenblance to WIlson, who was described in the
warrant as a black male who is 5 11" tall and wei ghs 130 pounds.
The officers entered the house and secured McG uder and the ot her
occupant by handcuffing them and placing themon the floor. The
of ficers then searched McG uder’s person and di scovered a mat chbox
wrapped in currency in his front pants pocket. The mat chbox
contai ned 18 rocks of crack cocaine. The search of the house
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turned up a |l oaded Smth & Wesson revol ver hi dden under a couch and
arifle in one of the bedroons. McG uder was then placed under
arrest and read his Mranda rights. MGuder then admtted to the
officers that he owned the revol ver.
(AN
McG uder first argues on appeal that the district court erred
i n not suppressing the evidence the officers found whil e executing
the search warrant. |In particular, he argues that the search of
his person was illegal because he was not the person naned in the
warrant. He also argues that the affidavit prepared by Sergeant
Thonpson in his application for the warrant was insufficient to
show probabl e cause. When reviewing the denial of a notion to
suppress, we review factual findings for clear error and

concl usions of | aw de novo. United States v. Cherna, 184 F. 3d 403,

406 (5th Gr. 1999), cert. denied, 529 U S 1065, 120 S.C. 1669,

146 L. Ed. 2d 479 (2000).

Where the police have probabl e cause to arrest one person and
t hey reasonably m stake a second person for the first person, then
the arrest of the second person is a valid arrest. Hil v.
California, 401 U S 797, 802, 91 S.C. 1106, 28 L.Ed.2d 484

(1971); Blackwell v. Barton, 34 F.3d 298, 303 (5th Cr. 1994). As

we have said, McG uder bore sonme resenbl ance to the description of
Wl son in the warrant. Based on that fact and the other facts
recited in the affidavit attached to the warrant - in particular,
the presence of crack cocai ne at 2413 East California Street - the
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of ficers had a good faith belief that they were arresting the right
person. 1d. Thus, McGuder’s arrest was valid even though he was
not the person nanmed in the warrant which the officers were
executi ng. As McGuder’'s arrest was valid, the officers were
authorized to search his person for any evidence of a crine.

United States v. Robinson, 414 U.S. 218, 235, 94 S. C. 467, 38

L. Ed. 2d 427 (1973); United States v. Ivy, 973 F.2d 1184, 1187 (5th

Cr. 1992), overruled on other grounds by United States V.

Thonpson, 122 F.3d 304 (5th Cr. 1998).1
Concerning the affidavit of Sergeant Thonpson, we wll not
reach the question of probable cause if the good faith exception

to the exclusionary rule announced in United States v. Leon, 468

U S 897, 913, 104 S. . 3405, 82 L.Ed.2d 677 (1984), applies.

Cherna, 184 F.3d at 407; United States v. Shugart, 117 F.3d 838,

843 (5th CGr. 1997). That is, we will not reach the question of
probabl e cause so long as the officers’ reliance on the warrant was
obj ectively reasonable. MG uder argues that Sergeant Thonpson’s
affidavit so lacks indicia of probable cause as to nake the
officers’ reliance on it objectively unreasonable. See Leon, 468
U S. at 915; Shugart, 117 F. 3d at 844.

W agree with the district court that Sergeant Thonpson’'s

"W al so note that the fact that McG uder was searched before
he was arrested is of no consequence in light of the fact that the
police were already authorized to arrest McG uder by virtue of the
warrant. Rawings v. Kentucky, 448 U. S. 98, 111, 100 S.C. 2556,
65 L.Ed.2d 633 (1980); United States v. Hernandez, 825 F.2d 846,
852 (5th Cr. 1987).
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affidavit is not “bare bones”. The affidavit states that the
confidential informant had seen drugs at 2413 East California
Street and that the informant had given reliable information in the
past. The affidavit has the facts and circunstances fromwhich a
magi strate could nake an independent determ nation about the
exi stence of probable cause. As such, the officers who executed
the warrant were objectively reasonable in relying on the warrant

to establish probable cause. United States v. Fields, 72 F.3d

1200, 1214 (5th Gr. 1996).
B

McG uder next argues on appeal that the evidence was
insufficient to show that he was an unlawful user of a controlled
substance for the purposes of 18 U.S.C. 8§ 922(g)(3). We reviewthe
sufficiency of the evidence in the light nost favorable to the
verdict to determne if a reasonable trier of fact coul d have found
the elenment of the crinme in question beyond a reasonabl e doubt.
Id. at 1210.

Texas State Trooper Jim Faul kner testified that he stopped a
car in which McGuder was a passenger on July 27, 1997. Faul kner
snel |l ed marijuana snoke in the car and was told by McG uder that he
had been snoking marijuana earlier in the day. Faul kner al so found
marij uana under the seat in which McGuder was sitting. Oficer
Jordan Medrano of the Odessa Police Departnment testified that
McG uder was present in a hotel room that Medrano searched on
Septenber 21, 1998. Medrano found crack cocai ne during the search

-5-



and McG uder admtted to snoking marijuana with the other occupants
of the hotel room Finally, MGuder’s counsel argued that the
crack cocai ne found on MG uder’s person during the search of 2413
East California Street was nore consistent with possession for
personal use than with possession with an intent to distribute.?
The evidence was clearly sufficient to allow the jury to concl ude
that MG uder was an unlawful user of a controlled substance.
C.

MG uder’s last argunent on appeal is that 18 U S C 8§
922(9g)(3) is unconstitutional as applied to him In particular,
MG uder argues that the statute is wunconstitutionally vague
because it does not define the tinme franme in which a def endant nust
use a controlled substance in connection with possession of a
firearm W review the constitutionality of a federal statute de
novo. United States v. Luna, 165 F.3d 316, 319 (5th Gr. 1999),

cert. denied, 526 U S 1126, 119 S. (. 1783, 143 L.Ed.2d 811

(1999).

G ven the evidence revi ewed above concerning McG uder’s drug
use, an ordinary person would clearly understand that MG uder’s
actions established him as an unlawful wuser of a controlled
substance at the time the officers discovered that MG uder

possessed a firearm United States v. Edwards, 182 F.3d 333, 335

MG uder was in fact indicted for possession of cocai ne base
wth intent to distribute in violation of 21 U S. C § 841(a)(1l).
The jury found himguilty of the | esser included of fense of sinple
possessi on of cocaine base in violation of 21 U S.C. § 844(a).
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(5th Gr. 1999).
For the above reasons, the judgnent of the district court is
AFF| RVED.

AFF| RMED.



