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PER CURI AM *

Followng a bench trial, and pursuant to conprehensive
findings of fact and conclusions of law, Jesse Herrera was
convicted, pursuant to 18 U.S.C. § 401, on two counts of contenpt
of court: for aiding and abetting his associate’s unauthorized
practice of law (count one); and for wilfully disobeying a court
order by continuing to represent a client after being ordered not

to do so (count twd). For the nunmerous issues raised, the primary

"Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THQR R 47.5. 4.



issue is whether the evidence was sufficient to support his
convictions. Several of the issues presented are being raised for
the first time on appeal and are, therefore, reviewed only for
plain error. Under this narrow standard of review, there nust be
an error that is “clear” or “obvious”, and that affects
“substantial rights”; and, even then, we have discretion to correct
such forfeited error only if it affects the fairness, integrity, or
public reputation of judicial proceedings. E g., United States v.
Cyprian, 197 F.3d 736, 741 (5th Cir. 1999), cert. denied, 121 S
Ct. 65 (2000).

On 11 February 1998, Herrera filed a notion on behalf of the
Herrera Law Firm (the Firnm) to replace Chavez as counsel for
Gonzalez in a federal crimnal drug case (crimnal case). On 24
February, the magistrate judge denied Herrera's notion pending
Chavez noving to withdraw. Nevertheless, that sane day, Sali nas,
an associate in the Firm and who was not licensed to practice in
federal court, filed an entry of appearance for Gonzal ez.

On 2 March, Salinas and Ish Herrera, an investigator for the
Firm asked Janes Hershberger to assist in the crimnal case as
| ocal counsel. The next day, Chavez noved to wthdraw, but, the
magi strate judge denied the entry of appearance by Salinas, and
agai n denied Herrera’s previous notion for substitution. The basis
for the denial was concern that such representation presented a

conflict of interest.



Subsequent |y, Gonzal ez sought restitution of attorneys’ fees
($10,000 retainer) he had paid the Firm The district court
ordered Hershberger and the Firmto submt affidavits supporting
their fees. Salinas’ affidavit contained entries representing work
allegedly perfornmed for Gonzalez in the crimnal case after the
disqualification of Salinas, Herrera, and the Firm A hearing was
held; Salinas testified: he assisted Hershberger as co-counsel
the affidavit represented work done by Herrera, and was revi ewed by
Herrera before it was filed; Salinas was not |icensed in federal
court; and he did not seek adm ssion pro haec vice.

As a result, a five-count crimnal information was filed
against Herrera, the Firm and Sali nas. As noted, Herrera was
charged with two counts of contenpt of court. Follow ng the bench
trial, he was found guilty on both counts and was sentenced to
concurrent ternms of three years’ probation for each count. As a
condition of probation, Herrera was ordered to pay a fine of
$15, 000.

Herrera contends there was insufficient evidence to support
his convictions. As to count one, he asserts there was
insufficient evidence that he acted willfully or that he knew t hat
Salinas was not licensed in federal court and had not filed a
nmotion to practice pro haec vice. Regarding count two, he clains
the Governnent failed to prove he wilfully disobeyed the order

disqualifying the Firmfromrepresenti ng Gonzal ez.



This case having been tried to the court, we review the
evidence to determ ne whether the district court’s findings are
supported by substantial evidence. United States v. Ybarra, 70
F.3d 362, 364 (5th Gr. 1995), cert. denied, 517 U S. 1174 (1996).
The convictions will be upheld if the evidence is sufficient to
justify the conclusion that Herrera was guilty beyond a reasonabl e
doubt. Id. The evidence is viewed in the |light nost favorable to
t he Governnent, wi th deference accorded reasonabl e i nferences drawn
by the district court. Id.

Salinas, who was not admtted to practice in federal court,
filed a notice of appearance for Gonzal ez on the sane day the order
denying Herrera’'s notion for substitution was entered. Shortly
thereafter, Salinas retained Hershberger to act as |ocal counsel.
Al so, an order was filed denying Salinas’ entry of appearance and
Herrera’s notion for substitution; and the nmagistrate judge
testified it is standard practice for the clerk’s office to notify
affected parties of its orders. Further, as discussed infra,
Salinas testified that some of the entries listed in his affidavit,
which was reviewed by Herrera, represented work perforned by
Herrera. Hershberger’s affidavit indicated that Herrera was stil
involved in the case as late as May 1998, long after the 2 March
order denying his appearance.

Based on this evidence, it was reasonable for the district

court to conclude: as both the Firm s nane partner and Sali nas’



supervising attorney, Herrera was aware of Salinas’ activities;
and, by continuing to represent Gonzal ez after being ordered not to
do so, Herrera acted wlfully. In short, sufficient evidence
supported Herrera s convictions.

Concerning the evidence, and Salinas’ testinony at the fee
hearing, a transcript of the hearing was adm tted w t hout objection
at the bench trial. At that fee hearing, when asked whether
Herrera exam ned the fee affidavit before it was filed, Salinas
answered: “Yes, he did. To ny know edge, yes, he did”. Herrera
chal l enges the adm ssion at trial of Salinas’ statenent regarding
Herrera's review of the fee affidavit; but, because Herrera failed
to so object at trial, we review only for plain error. FED. R
Evip. 103; FED. R CRMm P. 52; e.g., United States v. Cantu, 167 F. 3d
198, 204 (5th Cir.), cert. denied, 528 U. S. 818 (1999). In a bench
trial, any error the district judge makes in admtting evidence is
harmess if there is other admssible evidence sufficient to
support the conviction. E. g., United States v. Cardenas, 9 F.3d
1139, 1156 (5th Gr. 1993), cert. denied, 511 U S. 1134 (1994).
Even wi t hout the chall enged statenent, there was anpl e evidence to
support Herrera' s convictions. Accordingly, even assum ng error,
it was harm ess. Therefore, Herrera s substantial rights were not
affected. There was no plain error.

Next, Herrera asserts the district court erred by relying upon

extra-record evidence to deny his post-trial notion for judgnent of



acquittal, or inthe alternative, a newtrial. The alleged extra-
record facts were judicially noticed by the district court. |In any
event, even wthout these facts, there was anple evidence to
support Herrera' s convictions.

Herrera contends his sentence to a fine and probation is
illegal, claimng 8 401 permts a fine or inprisonnent, but not
both. Because this issue is raised for the first tine on appeal,
we again review only for plain error. FED. R CRMm P. 52; E.g.
United States v. CGuerrero, 169 F.3d 933, 946 (5th Gr. 1999).

Pursuant to 8 401, a district court can “punish by fine or
i nprisonnment, at its discretion, ... contenpt of its authority”.
(Enphasi s added.) See, e.g. Canpbell v. Keystone Aerial Surveys,
Inc., 138 F.3d 996, 1005 n.11 (5th Cr. 1998). Qur court has not
addressed whet her a fine can be i nposed as a condition of probation
in a 8 401 case. In the light of 18 U S. C. 8§ 3563(b), any error
was not “clear” or “obvious”. See 18 U S. C. 8§ 3563(b) (allow ng
district court to inpose conditions of probation at its
di scretion). Therefore, there was no plain error.

In addition, Herrera asserts that, as owner and sol e partner
of the Firm he was the Firnms alter ego. Because the district
court inmposed a $5,000 fine against the Firm Herrera contends his
sent ence of probation and $15, 000 fi ne constitute doubl e puni shrment
in violation of the Double Jeopardy Cl ause of the Fifth Arendnent.

Agai n, because Herrera did not raise this issue in district court,



we reviewonly for plain error. Herrera asserts that United States
v. Wods, 949 F.2d 175, 177 (5th Cr. 1991), cert. denied, 503 U S
961 (1992), inplies that punishing a defendant and his alter ego
corporation would violate double jeopardy. Because Herrera is
unabl e to establish an error, much less a plain error, this claim
al so fails.

Herrera contends count one of the information failed to state
an offense and was, thus, jurisdictionally defective. To be
sufficient, an information nust all ege each material el enent of the
offense. United States v. Cabrera-Teran, 168 F.3d 141, 143 (5th
Cir. 1999). The elenents of contenpt under 18 U. S.C. § 401(3) are:
a reasonably specific order; violation of the order; and the
W llful intent to do so. Cooper v. Texaco, Inc., 961 F.2d 71, 72
n.3 (5th Gir. 1992).

The district court found that Herrera violated its |ocal rules
by ai ding and abetting Salinas’ unauthorized practice of |aw, and,
thus, was guilty as to count one. Herrera’'s contention that a
local rule is not an order is without nmerit. A local rule is the
equi valent of a standing order of the district court, Jones V.
Central Bank, 161 F.3d 311, 313 (5th Cr. 1998); and a standing
order is an order for 8 401(3) purposes. Seynmour v. United States,
373 F.2d 629, 631 (5th Cr. 1967).

Herrera al so asserts, again for the first tine on appeal, that

hi s conviction on count one should be reversed due to the vari ance



bet ween t he charge and the evidence presented at trial. Again, we
reviewonly for plain error. A defendant’s substantial rights are
affected if the defendant is surprised at trial or placed in risk
of double jeopardy. United States v. Ramrez, 145 F.3d 345, 351
(5th Gr.), cert. denied, 525 U. S. 1046 (1998).

Herrera clains he was surprised at trial because he assuned
count one alleged he was not |licensed by the Western District of
Texas. The record reveals otherw se. The Governnent filed an
advi sory nenorandumthat recited count one of the information, and
identified Salinas as the party unauthorized to practice in federal
court. A copy of the nmenorandum was nailed to Herrera. Because
Herrera received sufficient notice of the offense alleged in count
one and failed to establish a double jeopardy violation, his
substantial rights were not violated. Again, there was no plain
error.

AFFI RVED



