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Bef ore H G3 NBOTHAM W ENER, and BARKSDALE, Circuit Judges.
PER CURI AM *

Armenia Smith argues that the district court erred in
denyi ng her notion for sunmary judgnent because she asserts that
the district court incorrectly applied the aw to the sunmary
j udgnent evidence submtted by the parties. Smth argues that
even if the evidence submtted by appellee Bolanos in opposition
to her notion is assuned to be true, he failed to show that
Smth s conduct was not objectively reasonable. Smth argues
t hat Bol anos did not present evidence to support a determ nation
that his coaching contract was not renewed in retaliation for
exercising his First Anmendnent right of free speech.

Odinarily, this court lacks jurisdiction to reviewthe

deni al of summary judgnent because such a decision is not a final

order under 28 U. S.C. 8§ 1291. Pal ner v. Johnson, 193 F.3d 346,

350 (5th Gr. 1999). However,“[d]istrict court orders denying
summary judgnent on the basis of qualified immunity are

i mredi at el y appeal abl e under the collateral order doctrine,
notw thstanding their interlocutory character, when based on a

conclusion of law.” Lukan v. North Forest 1SD 183 F.3d 342, 345

(5th Gr. 1999) (internal quotations and citations omtted),
cert. denied, 120 S. . 1420 (2000). The existence of disputed

i ssues of material fact does not necessarily preclude review of

the case if the appellant argues that the facts the district

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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court deened supported by the record reflect that the appellee’s
conduct was objectively reasonabl e under the circunstances
because, in that instance, the appellant is asserting that the
district court made an error of |aw rather than an error of fact.
Lukan, 183 F.3d at 345.

The district court denied Smth's request for qualified
imunity because it determ ned that there was a genui ne issue of
material fact with respect to Smith’s notive for not renew ng
Bol anos’ coaching contract. The record reflects that there are
di sputed factual issues with respect to the reason that Smth did
not renew Bol anos’ coaching contract. These issues of fact are
mat eri al because the resolution of that factual dispute wll
determ ne whether Smth did not renew the contract because of
Bol anos’ poor coaching performance or in retaliation for Bol anos
exercising his First Amendnent right of free speech. Lukan, 183
F.3d at 345-46.

Because the denial of qualified inmunity as to Smth was
based on a genuine issue of material fact rather than a question

of law, this court does not have jurisdiction over Smth's

interlocutory appeal. Smth's appeal is DI SM SSED. See Pal ner,

193 F. 3d at 351.

Because there has been no final judgnent in the case and
because the appeal is dism ssed, the court has no jurisdiction to
consi der Bol anos’ cross-appeal fromthe district court’s order

denying his notion to remand. See Ford v. Elsbury, 32 F.3d 931,

935 (5th Gr. 1994). Thus, Bolanos’ cross-appeal is also
DI SM SSED W THOUT PREJUDI CE for |ack of jurisdiction



