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PER CURIAM:*

Luis Hernandez-Castanon appeals the sentence imposed following his guilty plea

to a charge of violating 8 U.S.C. § 1326.  His motion for leave to supplement the record

is GRANTED.

Hernandez-Castanon asserts that the district court did not verify, under Fed. R.

Crim. P. 32(c)(3)(A), a reading of the presentence report and its discussion with
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counsel.  He further asserts that compliance with Rule 32(c)(3)(A) cannot be inferred

from the record, and that we should not apply a harmless error analysis.  He contends

that a remand is required.

Hernandez-Castanon objected to the PSR and moved for a downward departure.

The district court discussed these issues at sentencing.  He did not raise the issue of the

Rule 32(c)(3)(A) omission in the district court.  He does not claim that he did not read

the PSR or discuss it with his attorney.  Accordingly, we review for plain error only.1

Under Fed. R. Crim. P. 52(b), we may act on forfeited errors only when the

appellant shows a clear and obvious error affecting substantial rights.2  If such be

shown, the decision to correct the forfeited error is within our sound discretion.  We

will decline to exercise that discretion unless the error seriously affects the fairness,

integrity, or public reputation of judicial proceedings.3 

Because Hernandez-Castanon does not allege that he did not read the PSR and

did not discuss it with his attorney, he does not allege prejudice.  Accordingly, no plain

error has been established.

Hernandez-Castanon challenges his sentence as a violation of due process, citing

Apprendi v. New Jersey.4  He contends that the indictment did not allege the prior

aggravated felony that was used to increase his punishment and that 8 U.S.C.
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§ 1326(b)(2) is an unconstitutional sentencing enhancement.  He acknowledges that his

position is foreclosed by the holding in Almendarez-Torres v. United States;5 however,

he wishes to preserve the issue for further review.

The Apprendi Court did not overrule Almendarez-Torres.6 Accordingly,

Hernandez-Castanon’s sentence is AFFIRMED.


