IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-50292
Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
JOSE HERNANDEZ- RCDRI GUEZ,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas
USDC No. DR-99-CR-611-ALL-WN
© December 1, 2000
Before DAVIS, JONES and DeMOSS, Circuit Judges.
PER CURI AM *

Jose Hernandez- Rodri guez (Hernandez) appeals his guilty-plea
conviction and sentence for being an alien found illegally in the
United States subsequent to deportation. See 8 U.S.C. 8§ 1326(a),
(b)(2).

Her nandez argues that the district court erred, pursuant to
Fed. R C&im P. 32(c)(3)(A), at sentencing by failing to inquire
whet her Hernandez and his counsel had read the presentence report

(PSR). He concedes that the record supports the inference that

def ense counsel had reviewed t he PSR However, he asserts that

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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nothing in the record supports a simlar inference about
Her nandez’ s having reviewed the PSR He contends that the error
is not subject to harm ess-error analysis, and therefore, his
sentence shoul d be vacated and the case renmanded for
resent enci ng.

Because Hernandez did not raise the i ssue of nonconpliance
wth Rule 32(c)(3)(A) in the district court, we reviewonly for

plain error. See United States v. Vasquez, 216 F.3d 456, 458-59;

United States v. Stevens, 223 F.3d 239, 242 (3d Cr. 2000).

Al t hough Hernandez has denonstrated that the district court’s
oversi ght at sentencing anounted to Rule 32(c)(3)(A) error, he
fails in his burden to denonstrate that the error affected his

substantial rights. See United v. Calverley, 37 F.3d 160, 162-64

(5th Gr. 1994) (en banc); see also United States v. d ano, 507

U S 725, 734 (1993) (explaining that the burden resides with the
defendant to denonstrate that substantial rights were affected).
Her nandez does not contend that he did not read or discuss the
PSR wi th defense counsel. He fails to assert any prejudice
ensuing fromthe court’s Rule 32(c)(3)(A) oversight. Therefore,

Hernandez fails to establish plain error. See Vasquez, 216 F. 3d

at 459; Stevens, 223 F.3d at 243-46.

Her nandez al so argues that, pursuant to Apprendi V. New

Jersey, 120 S. C. 2348, 2362-63 (2000), his 71-nonth sentence
exceeds the two-year statutory nmaxi num because his prior

aggravated felony was not alleged in the indictnment and because
8§ 1326(b)(2) is an unconstitutional sentencing enhancenent. He

acknow edges that his argunent is defeated by Al nendarez-Torres
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v. United States, 523 U S. 224, 226-27 (1998), but he notes that

he is attenpting to preserve the issue for Suprene Court review.
We are conpelled to follow controlling Suprene Court | aw.

Accordi ngly, Hernandez’s argunent is without nerit. See United

States v. Dabeit, F.3d ___ (5th Gir. Qct. 30, 2000), 2000 W

1634264 at *4.
AFFI RVED.



