IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-50270
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
ver sus

JOSE FERNANDO LUCERO HERNANDEZ, al so known as
José Hernandez Lucero,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas
USDC No. EP-99-CR-1224-2-DB
~ Cctober 17, 2000
Before SM TH, BARKSDALE, and BENAVI DES, Circuit Judges.
PER CURI AM *

José Fernando Lucero-Hernandez (“Lucero”) appeals fromhis
conviction of possession with intent to distribute marijuana and
conspiracy to possess with intent to distribute marijuana.
Lucero contends that the Governnment infringed on his right to
conmpul sory process of José Ayala. According to Lucero, the
prosecutor made clear that Ayala would | ose sentencing
adj ustnents for acceptance of responsibility and his mnor role

in the offense were he to testify on Lucero’ s behalf,

intimdating Lucero into invoking his privil ege agai nst self-

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



No. 00-50270
-2

incrimnation. Lucero contends that the district court erred by
permtting Ayala not to testify without stating personally that
he was invoking his privilege against self-incrimnation.

Lucero cannot denonstrate error, plain or otherw se, on his
contention that the Governnent substantially interfered with his
ri ght of conpul sory process, a contention that he raises for the
first tinme on appeal. United States v. Thonpson, 130 F. 3d 676,
686 (5th Cir. 1997), cert. denied, 524 U S. 920 (1998); United
States v. Calverley, 37 F.3d 160, 162-64 (5th Cr. 1994)(en
banc). The record denonstrates that Ayal a i nvoked his right
agai nst self-incrimnation on the advice of counsel. Neither
counsel’s comments that he w shed to avoid | osing the benefits of
Ayal a’ s plea bargain nor the prosecutor’s recitation of the terns
of his understanding with Ayala indicated that Ayal a necessarily
woul d be punished in any way were he to testify on Lucero’s
behal f.

Lucero has failed to brief adequately his contention that
the district court erred by allowing Ayala not to testify w thout
stating personally that he was invoking his privil ege agai nst
self-incrimnation. See United States v. Heacock, 31 F.3d 249,
258 (5th Gr. 1994). W do not consider that contention.

Lucero’s appeal is frivolous. Howard v. King, 707 F.2d 215,
219-20 (5th Gr. 1983). The appeal therefore is dism ssed.

APPEAL DI SM SSED. 5TH QR R 42. 2.



