IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-50235
Summary Cal endar

Kl MBERLY BRADLEY,

Pl ai ntiff-Appellant,
ver sus

BOYSVI LLE, INC, a not for profit corporate body; BOYSVILLE

I NC.” S NAMED AND UNNAMED BOARD OF DI RECTORS, OFFI CERS AND

SUBSTI TUTI ONS; ROBERT C. COLE, President of Boysville, Inc.;
CHARLES W LUTTER, JR Vice-President of Boysville, Inc.; RUDY s.
TREVI NO, Secretary of Boysville, Inc.; HAROLD PUTNAM JR
Treasurer of Boysville, Inc.; JOHN W ROBB, Assistant

Secretary/ Treasurer of Boysville, Inc.; LENNA J. BAXTER
Executive Director of Boysville, Inc.; BOYSVILLE, A SAN ANTONI O

HOVE FOR CHI LDREN
Def endant s- Appel | ees,

Appeal fromthe United States District Court
for the Western District of Texas
USDC No. SA-99-CA-0168

Novenber 21, 2000
Before SM TH, BENAVI DES, and DENNIS Circuit Judges.

PER CURI AM
Ki mberl ey Bradl ey appeals two orders fromthe Wstern

District of Texas: (1) the summary judgnent dism ssal of her
di scrimnation clains against Boysville, Inc. (Boysville) and its

officers and directors (Boysville Oficials)(collectively, the

" Pursuant to 5THQOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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Def endants), and (2) a discovery order conpelling her to respond
to certain interrogatories fromthe Defendants. W AFFIRMthe

judgnent of the district court.

FACTUAL AND PROCEDURAL BACKGROUND

In 1997, Bradley began working as a child care worker at
Boysville, a non-profit shelter for abused and negl ect ed
children. She worked a shift from3:00 pmto 11: 00 pm on
weekdays. At the tinme that Boysville hired Bradl ey, and
t hr oughout her enpl oynent, she was not narri ed.

Boysville considers it essential to its mssion to provide
the children in its care with positive role nodels. As a
consequence, Boysville maintains a witten policy that all staff
menbers nust “conduct their personal and professional lives with
unquesti onabl e conduct and hi gh noral standards.”

On May 18, 1998, Bradley informed her supervisor that she
was pregnant. The next day, Boysville's Executive Director,
Lenna Baxter, told Bradley that her shift would be changed to
11: 00 pmto 7:00 amto mnimze her contact with children.

Baxter explained that if Bradley was unwilling to accept the
shift change, she would be termnated. Bradley initially refused
to work the new shift. Approximately two weeks | ater, Bradley
changed her m nd and offered to work the 11: 00 pmto 7:00 am
shift. At that point, however, the position had al ready been

filled.



On May 21, 1998, Bradley filed a sex discrimnation
conplaint with the Equal Enpl oynent Qpportunity Conm ssion
(EEQC). She subsequently brought suit agai nst Boysville and the
Boysville Oficials alleging sex and racial discrimnation, as
well as retaliation, under 42 U.S.C. § 2000e et seq. and 42
U S C § 1981.

On June 4, 1999, Boysville served on Bradley its First Set
of Interrogatories which contained 21 nunbered questions. On
July 5, 1999, Bradley delivered a letter to Boysville stating
that the responses would be delivered by July 25, 1999. Counsel
for Boysville notified Bradley s counsel that July 7 was the
deadline for responding to the interrogatories under the Federal
Rul es of Civil Procedure. After a second inquiry from Boysville,
Bradl ey responsed to the first 8 of the 21 interrogatories
subm tted by Boysville on August 5. Bradley clained that the
first 8 nunbered interrogatories were actually 20 separate
interrogatories and that under Local Court Rule CV-33, Bradley
was not required to respond to nore than 20 interrogatories.
After a third request for response to the interrogatories
originally submtted, Boysville filed a notion to conpel wth the
district court.

On Septenber 3, 1999, the district court granted Boysville’s
nmotion to conpel and ordered Bradley’s counsel to pay Boysville’'s
costs of $700.00 related to the notion pursuant to Federal Rule
of Gvil Procedure 37(a)(4)(A). The district court denied
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Boysville’s requests for discretionary sanctions. On Septenber
24, 1999, the district court denied a notion for reconsideration
of this order. On February 23, 2000, the district court granted

summary judgnent to the Defendants on all Bradley's clains.

DI SCUSSI ON
We review Bradley’s discovery related i ssues before turning
to the district court’s sunmary ruling on her substantive

di scrim nation cl ai ns.

Di scovery | ssues

District courts have wide discretion in determning the
scope and effect of discovery. Quintero v. Klaveness Ship
Lines, 914 F.2d 717, 724 (5" Cr. 1990), cert. denied, 499 U S.
925 (1991); Sanders v. Shell Q| Co., 678 F.2d 614, 618 (5" Cr.
1982). W review decisions of district courts on di scovery
matters solely for abuse of this discretion. Jerry Parks
Equi pnrent Co. v. Sout hwest Equi pnent Co., 817 F.2d 340, 342 (5th
Cir. 1987). Such abuse is unusual, see Sanders, 678 F.2d at 618,
and will only be found where a ruling “results in substanti al
prejudice to the rights of the parties....” Huff v. N D Cass
Co., 468 F.2d 172, 176 (5th Cr. 1972), aff'd in part, vacated
and remanded in part on other grounds, 485 F.2d 710, 712 (5th
Cr. 1973)(en banc) (approvi ng panel opinion’s resolution of

di scovery issues).



Bradl ey conplains that (1) she should not have been
conpell ed to answer Boysville s interrogatories based on the
express | anguage of Local Rule CV-33, and (2) her attorney should
not have been required to pay Boysville' s attorneys’ fees of $700
pursuant to Federal Rule of Civil Procedure 37(a)(4)(A). The
district court did not abuse its discretion in conpelling Bradl ey
to respond to Boysville's first set of interrogatories since
Bradl ey’ s resistance was without nerit. |Indeed, as the district
court noted, the leading treatise on the federal rules of civil
procedure explains that when an inquiry is broken into individual
parts that relate to a single thenme, that inquiry is counted as a
single interrogatory. 8A CHARLES ALAN WRIGHT & ARTHUR R. M LLER,

FEDERAL PRACTI CE AND PROCEDURE, 8§ 2168.1 (“[A]ln interrogatory directed
at eliciting details concerning a common thenme shoul d be
considered a single question.”) Bradley offers no contrary
authority. The language of the Local Rule on which Bradl ey
founds its position nerely clarifies that sub-parts shall not be
used to inquire about areas unrelated to the thene of the
interrogatory. Mre inportantly, the Local Rule expressly all ows
as single questions two of the nulti-part interrogatories that
Bradl ey counted as nmultiple questions. In short, the district
court was well within its discretion when it conpelled Bradley to
answer Boysville's first 20 interrogatories.

Wth respect to the award of attorneys’ fees, the district
court nerely followed the | anguage of Federal Rule of G vil

5



Procedure 37(a)(4)(A). According to the Suprenme Court, that rule
“was designed to protect courts and opposing parties from

del ayi ng or harassing tactics during the discovery process.”

Cunni ngham v. Ham |Iton County, GChio, 527 U S. 198, 209, 119 S. C
1915 (1999). Anendnents to the rule in 1970 announced a
presunption in favor of awarding fees against a party that caused
the filing of a notion to conpel. Id. at 209, n.5. Inits

present form the rule provides in relevant part that:

the court shall . . . require the party or deponent
whose conduct necessitated the notion or the party or
attorney advising such conduct . . . to pay to the

nmovi ng party the reasonabl e expenses incurred in making

the notion, including attorney's fees, unless the court

finds . . . that the opposing party's nondi scl osure,

response, or objection was substantially justified, or

that other circunstances nake an award of expenses

unj ust.

FED. R Cv. P. 37(a)(4)(A.

Though this circuit has not explicitly devel oped the neaning
of “substantially justified” in this context, the Eleventh
circuit recently held that the term “neans that reasonabl e people
could differ as to appropriateness of the contested action.”
Maddow v. Procter & Ganble Co., Inc., 107 F.3d 846, 853 (1l1th
Cr. 1997); see also Pierce v. Underwood, 487 U.S. 552, 564, 108
S.Ct. 2541 (1988). Aside fromthe | anguage of Local Rule CV-33,
whi ch we have already noted directly contradicts Bradley’s

position, at least in part, Bradley has offered no authority to

support his resistance to the interrogatories. Thus, the



district court did not abuse its discretion in determning that
Bradl ey was not “substantially justified” in refusing to answer

Boysville's interrogatories nunbered 9 through 20.

I1. Summary Judgnent on Discrimnation O ains

The district court granted sunmary judgnment in favor of
Boysville on Bradley’'s clains of sex and race discrimnation, as
well as her claimfor retaliation. This Court reviews a grant of
summary judgnent de novo. Norman v. Apache Corp., 19 F.3d 1017,
1021 (5'" Gir. 1994). Summary judgnent is proper when the
evidence reflects no genuine issues of material fact and the non-
movant is entitled to judgnent as a matter of law. Febp. R Qw.
P. 56(c). A genuine issue of material fact exists “if the
evidence is such that a reasonable jury could return a verdict
for the non-noving party.” Anderson v. Liberty Lobby, Inc., 477
U S 242, 248 (1986). In evaluating a grant of summary judgnent,
we nust view all evidence in the |ight nost favorable to the
party opposing the notion and draw all reasonable inferences in
that party’'s favor. |d. at 255.

Bradl ey raises three classes of Title VII clains against the
Def endants: sex and pregnancy di scrimnation, race discrimnation
and retaliation. W review each separately.

A. Sex Di scrimnation



Bradl ey alleges that in enforcing its policy on norality,
Boysvill e discrimnated agai nst her on the basis of her sex and
because she was pregnant.

To survive summary judgnent on her claimthat Boysville
enforced its norality policy against her in a discrimnatory
manner, Bradl ey nust present direct evidence of discrimnation,
statistical evidence suggesting discrimnation, or establish a
prima facie case of discrimnation under the McDonnell Dougl as
standard. Urbano v. Continental Airlines, Inc., 138 F.3d 204,
206 (5th Gr. 1998). As the district court noted, the precise
theory of Bradley’'s case is unclear. Bradley has offered no
direct evidence of discrimnation. To the extent that Bradl ey
all eges Boysville's facially-neutral norality policy has a
di sparate inpact on all wonen or all pregnant wonen, she nust
present evidence of an inpact on wonen beyond her own situation.
See Munoz v. Or, 200 F.3d 291, 299 (5th Gr. 2000). She has
presented no such evidence and therefore the district court
properly dism ssed her claimin this regard.

Bradl ey has also failed to nake out the elenents of a prinma
facie case. A prima facie case consists of proof show ng each of
four elenents: (1) the plaintiff is a nenber of a protected
group; (2) she was qualified for her job; (3) she suffered
adverse enploynent discrimnation; and (4) others simlarly
situated were treated differently. MDonnell Douglas Corp. v.
Geen, 93 S.Ct. 1817, 1824 (1973); U bano, 138 F. 3d at 206. To
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establish the fourth el enent, Bradl ey nust provide sone proof
that others simlarly situated, e.g. nen that parented children
out of wedl ock, were treated differently.

The district court correctly concluded that Bradl ey has
of fered insufficient evidence on the fourth elenent. As evidence
of “discrimnation,” Bradley offers an EEOC fi ndi ng that
Boysvill e discrimnated agai nst her because of her pregnancy.
Yet the EECC findi ng, even assum ng arguendo that it is proper
summary judgnent evidence, fails to describe or denonstrate that
Boysville applied its norality policy any differently to nen
generally or to nen that had fathered children out of wedl ock.
The only other evidence that Bradley offers in this regard is a
response to a hypothetical question by a Boysville director in
which the director stated that nen that fathered children out of
wedl ock “may” have been treated identically to Bradley. Yet this
statenent al one does not support a reasonabl e inference that
Boysville illegally discrimnated against Bradl ey on the basis of
her sex or her pregnancy. See Byrd v. Roadway Exp., Inc., 687
F.2d 85, 86 (5th Cr. 1982). Since Bradley has not proven a
prima facie case, we need not reach Boysville's bona fide

occupational requirenent defense.

B. Race Di scrim nation
In discrimnation cases, the court nust ultimately decide,
while viewing all of the evidence in a |ight nost favorable to
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the plaintiff, whether a reasonable jury could infer
discrimnation by the enployer. See Reeves v. Sanderson Products
Inc., 120 S. Ct. 2097, 2106 (2000). In making this determ nation,
a court should consider “the strength of the plaintiff’s prim
facie case, the probative value of the proof that the enployer’s
explanation is fal se, and any ot her evidence that supports the
enployer’s case. . . .” |1d. at 2108. The district court
properly concluded that Bradl ey has offered absolutely no

evi dence that could support even a prima facie case of racial

di scrimnation by Boysville, nmuch | ess a reasonabl e i nference of
racial discrimnation in |light of Boysville's facially neutral

nmorality policy.

C Retal i ation

In this circuit, a Title VII retaliation claimrequires
proof of three elenents: (1) the enpl oyee engaged in activity
protected by Title VII, (2) the enployer took adverse enpl oynent
action against the enployee, and (3) a causal connection exists
between the protected activity and the adverse enpl oynent acti on.
See Shirley v. Chrysler First, Inc., 970 F.2d 39, 42 (5th Cr.
1992). Wth respect to the second elenent, this circuit requires
that plaintiffs allege an “ultimate enpl oynent deci sion” such as
“hiring, granting |leave, discharging, pronoting, and
conpensating.” Burger v. Central Apartnent Managenent, Inc., 168
F.3d 875, 878 (5th Gr. 1999); Mittern v. Eastman Kodak Co., 104
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F.3d 702, 707 (5th Gr. 1997)(quoting Dollis v. Rubin, 77 F.3d
777, 781-82 (5th Cir. 1995)).

Bradl ey argues that Boysville retaliated against her for
filing an EEOCC conplaint by (1) lying to the Texas Wrkforce
Comm ssion by indicating that she quit rather than work her
assigned shift, and (2) denying her a grievance proceeding in
accordance with Boysville policy. The district court correctly
concluded that neither of these retaliatory acts alleged by
Bradl ey constitute ultimate enpl oynent actions. |ndeed, both of
t hese decisions took place after the ultimte enpl oynent action
that led to Bradley filing a conplaint with the EEOCC. Standing
al one, they do not satisfy the requirenent of an ultimte
enpl oynent action. See Messer v. Meno, 130 F.3d 130, 140 (5th
CGr. 1997).

CONCLUSI ON

Wi | e Bradl ey may have been term nated because she parented
a child out of wedl ock, she offers no evidence that supports her
clainms of discrimnation on the basis of sex and race, or her
clains of retaliation. Therefore, the district court properly
granted sunmary judgnent to Boysville on all clains. Wth
respect to Bradley's discovery issues, the district court acted
wthin its discretion both in conpelling Bradley to respond to
Boysville's first 20 interrogatories and taxing Bradley’'s
attorney with Boysville s reasonable costs in filing the notion
to conpel. Accordingly, we AFFI RM
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