UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 00-50141

DI VERSE- Rl MCO, a Texas Ceneral Partnership

Pl ai ntiff-Appellant,
VERSUS

PHI LLI PS PETROLEUM COWPANY, a Del aware Corporation

Def endant - Appel | ee.

Appeal fromthe United States District Court
For the Western District of Texas

(A-98-CV-782-JN)
June 25, 2001
Bef ore GARWOOD, PARKER, and DENNI'S, Circuit Judges.

PER CURI AM *

Plaintiff, D verse-RIMCO (“Diverse”), appeals the district
court’s order granting summary judgnent to Defendant, Phillips
Petrol eum Conpany (“Phillips”), denying summary judgnent to
Di verse, and dism ssing the case. After reviewing the record and

the briefs, we AFFIRM the judgnent of the district court.

"Pursuant to 5" CR R 47.5, the Court has deternmined that this
opi ni on shoul d not be published and is not precedent except under
the limted circunmstances set forth in 5" QR R 47.5. 4.
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FACTS AND PROCEDURAL HI STORY
Phillips is a nonoperating working-interest owner in an
of fshore oil and gas production unit known as Ship Shoal 113.
Di verse, an investnent partnership that was forned in 1991 to
pur chase a package of nonoperating oil and gas interests, purchased
anet-profitsinterest fromContinental G| Conpany (“Conoco”) that
burdens Phillips’s working interest. Diverse’s interest is a
percentage of the profit, if any, fromthe production of oil and
gas from Ship Shoal 113, after expenses. The net-profits interest
that Diverse owns is governed by a 1960 Agreenent (the “1960
Agreenent”) entered into by Conoco and three other oil conpanies.
The 1960 Agreenent provides that | osses covered by insurance are
not to be charged to the net-profits account and that the costs of
i nsurance to protect against such loss or damage are properly
charged as expenses to the net-profits account.
To protect its nonoperating working interest, Phillips
obt ai ned property insurance with the OL Limted | nsurance Conpany

(“AL"), a consortium of approximately forty-five oil conpanies

that provides property insurance to its sharehol ders. In 1992,
Phillips al so decided to purchase property insurance wth Sooner,
its wholly owned and captive insurance conpany. Phillips, as a

shareholder in OL, was allowed to nane Sooner as a joint

pol i cyhol der under its O L policy. Phillips used Sooner as the



princi pal cash-fl ow and accounting vehicle for all |osses incurred
by Phillips-owned assets. In other words, Sooner facilitated
Phillips’s corporate insurance and risk nmnanagenent prograns and
handl ed the paynents of Phillips's premuns to O L.

Under the OL policy, Phillips is assessed a retrospective
prem um or penalty when a claimis nmade against the insurance.?
Phillips funds the paynent of the penalty (as with its other
premuns to O L) through Sooner. Sooner is then reinbursed by
assessing the cost of the penalty to the business division that
suffered the property | oss. According to Phillips, one of the
purposes of this penalty is to encourage the managers of Phillips
to undertake aggressive | oss-prevention neasures. The anount of
the penalty is determned by the cost of the claimactually paid
spread over five years.

On August 25, 1992, Ship Shoal 113 suffered damage from
Hurri cane Andrew. O L nade paynents on Phillips’s claim and
Sooner began to pay the retrospective prem um On January 15,
1993, Phillips entered into a Premum Agreenent (the “Prem um
Agreenent”) with Sooner to apply its reinbursenent policy to the
Hurricane Andrew situation. According to Phillips, its original

pl an was not to charge Ship Shoal 113 the costs of repairs and not

2 According to the deposition given by John G avarini, Senior
Vice President of OL, only 40% of the losses that Phillips
incurred are recovered by the retrospective premi um nethod. The
ot her 60%wer e funded t hrough a different nethod whereby i ndi vi dual
menbers are charged a rate equal to the ratio of | osses accunul at ed
over a five-year period and then divided by assets at a fixed tine.
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to credit the insurance proceeds to the net-profits account. At
Diverse’s request, however, Phillips charged the cost of the
insurance to the net-profits account so that D verse coul d receive
the benefits of the insurance proceeds. Accordingly, Sooner paid
the penalty and charged the loss to the North Anerica E & P
Strategic Business Unit, the division that owns Ship Shoal 113.
When Phillips received proceeds from OL, they were credited as
revenues to the net-profits account.

In 1998, Diverse filed this suit claimng that Phillips
breached the 1960 Agreenent by charging the retrospective prem um
to the net-profits account. Cross-notions for sunmary judgnent
were filed. On January 25, 2000, the district court granted
Phillips’s notion for summary judgnent and deni ed Di verse’s cross-
not i on. The district court then entered a final |udgnent
dismssing Diverse’s clains with prejudice. Diversetinely appeals

to this court.

STANDARD OF REVI EW
“We review de novo the district court’s grant or denial of a
nmotion for summary judgnent, viewing the facts and all reasonable
i nferences therefromin the |ight nost favorable to the non-noving

party.” St. Paul Mercury Ins. Co. v. Fair Gounds Corp., 123 F. 3d

326, 338-39 (5" Cir. 1996) (citing Cavallini v. State Farm Mit.

Auto Ins. Co., 44 F.3d 256, 266 (5'" Cir. 1995)). Sunmary judgnent




is appropriate if the “pleadings, depositions, answers to
interrogatories, and admssions on file, together wth the
affidavits, if any, show that there is no genuine issue as to any
material fact and that the noving party is entitled to judgnent as
a matter of law” Fed. R Cv. P. 56(c). “When review ng the
pl eadi ngs, depositions, adm ssions, answers to i nterrogatories, and
affidavits, the court nust draw all reasonabl e inferences in favor

of the non-noving party.” Russ v. Int’l Paper Co., 943 F.2d 589,

590 (5'" Cir. 1989) (per curiam (citing Randolph v. lLaeisz, 896

F.2d 964, 969 (5" Gir. 1990)).

ANALYSI S

In challenging the district court’s order granting sunmmary
judgnent to Phillips and denying sunmmary judgnent to Diverse,
Di verse raises three main argunents: (1) that Phillips breached t he
1960 Agreenent by charging the retrospective premumto the net-
profits account, (2) that Phillips breached the inplied duty of
good faith and fair dealing under the 1960 Agreenent, and (3) that
the Prem um Agreenent was void for |ack of consideration.

First, Diverse argues that although Phillips was authorized
under the 1960 Agreenent to deduct from production revenues “the
cost of any insurance premuns paid to insure against . . . danage

or loss,” the penalty provision is not such an “i nsurance prem um”

Di verse argues that the retrospective prem umwas a penalty charged



to Sooner by AL and that Phillips’s decision to reinburse Sooner
was a voluntary assunption of Sooner’s liability that could not be
properly assessed to the net-profits account. Di verse contends
that Phillips could charge only the cost of issuance of the Sooner
policy to the net-profits account.

The 1960 Agreenent unanbi guously allows Phillips to charge the
cost of insurance to the net-profits account. Both paragraphs X
and XI'V make this clear:

The cost of the insurance which Odeco!® and Burnmah!4 are

obligated to carry hereunder, the cost of such other

i nsurance as said parties may carry, the deducti bl es of

such i nsurance, | osses suffered or not recovered because
of insufficiency, i nadequacy or failure of such

i nsurance, shall be a proper charge . . . in determ ning

net profits as hereinafter provided.

Par agraph X (enphasi s added).
There shall be no net profits . . . until Odeco and
Burmah shall have been fully reinbursed from the

production fromthe applicable prem ses for all of their

operating and devel opnment costs of every kind and

character properly <chargeable to the devel opnent,

operation, and production from the applicable

3 (deco was the predecessor-in-interest to Murphy Gl U S A
I nc.

4 Burnmah was the predecessor-in-interest to Phillips.
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premses. . . . The applicable prem ses may be charged

wth all costs . . . not limted to, the foll ow ng:
4. Damages or losses . . . of (Qdeco and Burmah
including . . . the cost of any insurance prem uns paid

to i nsure agai nst danmage or | oss.

Par agraph XV (enphasis added).

Di verse does not dispute that the OL policy requires the
charging of penalties or retrospective prem uns for the i ssuance of
insurance. Diverse’s main contention is that because O L charged
the penalty to Sooner, Phillips cannot transfer the liability from
its decision to voluntarily repay Sooner to the net-profits
account. Under the OL policy, however, only shareholders of OL
can obtain insurance fromOL. The OL policy clearly shows that
Phillips, not Sooner, was the naned insured responsible for the
paynment of premuns to OL. Thus, Phillips, not Sooner, was
legally obligated to pay the retrospective prem um under the OL
policy. Sooner was only a joint beneficiary of the policy.
Phillips’s decision to nake Sooner a joint policyholder and to
channel its paynents under the O L policy through Sooner was nerely
an internal risk-mnagenent procedure and not relevant to the QL
policy. Endorsenent 2 to the OL policy states:

If such a subsidiary or subsidiaries is [sic] so

designated as a joint policyholder, the coverage and

insurance limts avail abl e under the policy shall be only
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t hose whi ch woul d have been avail abl e had t he shar ehol der
been the named policyhol der disregarding the nam ng of
any such subsidiary or subsidiaries as a joint

policyhol der. The prem umto be paid shall be guaranteed

by the shareholder and shall be conputed as if the

shar ehol der al one were the naned policyhol der.
Endorsenent 2 to OL Insurance Limted Policy (enphasis added).
Consequently, we <conclude that because the <charging of a
retrospective prem umwas requi red under Phillips’s QL policy, the
retrospective prem um properly constitutes a cost of insurance
aut hori zed under the 1960 Agreenent. Thus, Phillips’s conduct in
charging the penalty to the net-profits account did not breach the
1960 Agreenent.®

Second, Diverse clains that Phillips breached the duty of good

faith and fair dealing in both the Louisiana Mneral Code® and the

> Diverse also contends that the penalty provision cannot be
consi dered a prem um because, under the Louisiana |Insurance Code,
a premumis defined as a “sum charged, received or deposited as
consideration for the purchase or continuance of insurance.” La.
Rev. Stat. Ann. § 22:5(7) (West 1995). Because, Diverse contends,
the penalty provision was not charged for the “purchase and
conti nuance of insurance,” the Louisiana |Insurance Code excl udes
such a penalty from consideration as a prem um

We find this attenpted reliance on the definition of “prem uni
in the Louisiana I nsurance Code to be m staken. The 1960 Agreenent
does not |limt the types of allowable charges to the net-profits
account to insurance “premuns.” Instead, it specifically allows
the charging of “cost[s]” and “all other operating and devel opnent
costs of every kind and character.”

6 “TA] mneral |essee is not under a fiduciary obligation to his
| essor, but he is bound to performthe contract in good faith.”
La. Rev. Stat. Ann. § 31:122 (West 2000).
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Louisiana Civil Code.’ Diverse contends that Phillips, the
wor ki ng-i nterest owner, violated its duty of good faith to Di verse,
the net-profits interest holder, by agreeing to repay Sooner the
penalty charged to it by QL.

Assum ng, w thout deciding, that Louisiana |law applies,® we

reject Diverse's argunent. This court has previously held that “to

prove a breach of the inplied covenant of good faith and fair
dealing under current Louisiana law, a plaintiff nust show an

‘“intentionally malicious failure to perform Anerica’ s Favorite

Chicken v. Cajun Enters., 130 F.3d 180, 182 (5'" Gr. 1997) (per

curiam) (citing Am Bank & Trust of Coushatta v. F.D.1.C, 49 F. 3d

1064, 1068 (5'" Cr. 1995)). As stated above, the actions of
Phillips were clearly authorized by the 1960 Agreenent.
Consequently, no failure to perform occurred. Moreover, Diverse
has failed to show any evidence of conscious or intentionally
mal i ci ous w ongdoi ng by Phillips. Thus, “[Db]ecause the actions
appel l ants conplain of are authorized by the . . . agreenents, and
because appel | ants have fail ed to produce any evi dence of bad faith

or ill notive,” we reject Diverse's contention that Phillips

" “Contracts nust be performed in good faith.” La. CGv. Code
art. 1983 (West 1987).

8 At the summary judgnent phase, the parties disputed whether
Texas or Louisiana | aw applied. The district court concl uded that
“[ulnder either state’s law, an inplied duty cannot override or
contract the express terns of the contract.” On appeal, D verse
again argues that Louisiana |aw applies. Because the district
court did not decide this issue, we decline to rule on it.
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breached the inplied duty of good faith and fair dealing. dark v.

Anerica’'s Favorite Chicken Co., 110 F.3d 295, 297 (5'" Gr. 1997).

Third, Diverse contends that Phillips’s agreenent to rei nburse
Sooner for the penalty paid to OL was void for |l|ack of
consideration. The Prem umAgreenent, by its terns, i s governed by
&l ahoma law,® which, by statute, requires the existence of
“sufficient cause or consideration” for the existence of a valid
contract. Ckl. St. Ann. tit. 15, 8§ 2 (West 1996). Diverse argues
that the Premum Agreenent is void for want of consideration
because it was nerely a promse by Phillips to pay the debt of
anot her, Sooner, for which there was neither a benefit to the
prom sor nor a detrinment to the prom ssee.

We reject Diverse's argunent. Because Phillips, not Sooner,
was legally obligated to pay the retrospective prem um under the
O L agreenent, Diverse’s contention that Phillips assunmed Sooner’s
liability by reinbursing it under the Prem um Agreenent is w thout
merit. Moreover, under Ckl ahoma | aw, the witten agreenent between
Phil l'i ps and Sooner is presunptive evidence of consideration. Ckl.
Stat. Ann. tit. 15, § 114 (West 1996) (“A witten instrunent is
presunptive evidence of consideration.”). The Prem um Agreenent,
itself, bolsters such a presunption by explicitly reciting

consi deration: “NOW THEREFORE, i n consideration of the covenants,

o The Prem um Agreenent states, “This Agreenent shall be
governed by and construed in accordance with the substantive | aws
of the State of Ol ahoma.”
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assunptions, the paynent, other consideration, and the rel ease set
forth herein, the receipt and sufficiency of which is hereby

acknow edged, the parties agree as foll ows.

CONCLUSI ON
Based on the foregoing, we AFFIRM the district court’s grant
of summary judgnent to Phillips, its denial and sunmary judgnent to

Diverse, and its dism ssal of the case.
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