IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-50134
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
RAUL CORTEZ,
Def endant - Appel | ant.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Western District of Texas
USDC No. SA-99-CR-192-ALL-FB
February 15, 2001
Before SM TH, BENAVI DES, and DENNIS Circuit Judges.
PER CURI AM *

Raul Cortez appeals his conviction and sentence foll ow ng
his guilty-plea to possession with intent to distribute cocai ne
inviolation of 21 U S.C. § 841(a)(1) and (b)(1)(B). Cortez
argues that the waiver-of-appeal provision in his plea agreenent
shoul d not be enforced and that the district court failed to
conply with FED. R CRM P. 11(d) and (e) at rearraignnent. He
asserts that he should not have been sentenced as a career
of fender, and he contends that the failure to allege drug

gquantity and the sentenci ng enhancenents in the indictnent

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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constitutes plain error under Apprendi v. New Jersey, 120 S. C

2348 (2000).
W pretermt the waiver-of-appeal issue in light of United

States v. Robinson, 187 F.3d 516 (5th Gr. 1999), and address the

merits of Cortez’s clainms. The plea agreenent was di scl osed and
di scussed at rearraignnent, and the district court confirnmed that
the agreenent resulted fromprior discussions between the
parties. Therefore, the district court conplied with FED. R

CRM P. 11(d) and (e).

We review de novo the district court’s finding that Cortez’s
two prior convictions for possession wth intent to distribute
mar i huana were unrel ated and thus justified inposition of the
career offender enhancenent under U S.S.G 8§ 4B1.1. United

States v. Ford, 996 F.2d 83, 85 (5th Cr. 1993). Cortez contends

that his prior convictions were rel ated because they were part of
a “comon schene or plan.” Cortez was convicted in North
Carolina for his involvenent with a shipnent of 175 pounds of
mar i huana from Texas to North Carolina in 1988. He was convicted
in Texas in 1989 after he was found at a residence containing
approxi mately 1,800 pounds of mari huana. Although Cortez
contends that the mari huana was comng fromthe sane source in
Mexi co and was traveling through the sane channels to North
Carolina, the evidence at sentencing established that the | arge
anounts of mari huana stored in Texas were shi pped to areas other
than North Carolina.

Simlar crines are not necessarily related. See United

States v. Robinson, 187 F.3d 516, 519 (5th Cr. 1999). Cortez’s
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contention that his prior convictions were related is wthout
merit because there is no evidence that the offenses were jointly
pl anned or that it was evident that the comm ssion of one woul d
entail the comm ssion of the other. See id. at 520; United

States v. Ford, 996 F.2d 83, 86 (5th Cr. 1993).

In Apprendi, the Suprene Court held that “[o]ther than the
fact of a prior conviction, any fact that increases the penalty
for a crinme beyond the prescribed statutory nmaxi mum nust be
submtted to a jury and proved beyond a reasonabl e doubt.”
Apprendi, 120 S. C. at 2362-63. To the extent that Cortez’s
sent ence enhancenents were based on prior convictions, this is
specifically excluded by Apprendi. Additionally, Cortez’s
i ndi ctment and pl ea agreenent indicated a drug quantity, and his
sentence did not exceed the statutory maxi num prescribed for his
cocai ne offense without reference to a drug quantity. Therefore,

there was no error, plain or otherwse. See United States V.

Doggett, 230 F.3d 160 (5th Gr. 2000).
AFFI RVED.



