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Before JOLLY, JONES, and BARKSDALE, Circuit Judges.
EDI TH H JONES, Circuit Judge:”

The appellant pled guilty to the charge of engaging in a
continuing crimnal enterpriseinviolation of 21 U S.C. § 848. He
was sentenced, inter alia, to 250 nonths inprisonnent. On appeal,

Gal an asserts that the governnent breached the plea agreenent by

Pursuant to 5TH QR R 47.5, the Court has determined that this
opi ni on should not be published and is not precedent except under the linmted
circunstances set forth in 5THQR R 47.5.4.



failing to request a downward departure and by failing to explain
the full extent of Galan’s cooperation to the district court at
sentencing. He also denies that his guilty plea was supported by
a sufficient factual basis and chall enges the wai ver of appeal in
the plea agreenent. Finding no reversible error, we affirmthe
convi ction and sentence.

Twce in the witten plea agreenent, the governnent
reserved the right to solely determ ne whet her Gal an’ s cooperation
was truthful and substantial so as to encourage the governnent to
recommend a downward departure under U . S.S. G § 5K1.1. This court
has held that when a plea agreenent expressly states that the
governnment retains sole discretion whether to submt a notion for
downward departure, the refusal to do so is reviewable only for

unconstitutional nmotives. United States v. Price, 95 F. 3d 364, 368

(5th Gr. 1996). Galan’s counsel downplays this rule by suggesting
that in open court, both the judge and prosecutor nmade m sl eadi ng
statenents to Galan concerning the governnent’s discretion to
suggest downward departure. Having reviewed pertinent portions of
the transcripts of those hearings, we disagree with Glan's
characterization of the record. |In instances where the prosecutor
referred to the possibility of a 8 5K1.1 notion, he also said there

wer e no guarantees,” and the district <court’s statenents
corroborate this explanation. Further, the cases cited by Gal an
are distinguishable, because they involve witten cover letters
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that effectively nodified the witten plea agreenents. See, e.q.,

United States v. Melton, 930 F.2d 1096, 1098 (5th G r. 1991)

United States v. Fields, 906 F.2d 139, 142 (5th Gr. 1990). And in

anot her case, this court |ooked outside the four corners of the
pl ea agreenent and found the defendant’s guilty plea involuntary,
because, during the rearraignnent hearing, the district court
m srepresented that it could consider a downward departure under
§ 5K1.1. even if the governnent did not make such a request.

United States v. Amaya, 111 F.3d 386, 387-88 (5th Cr. 1997). In

sum the statenents nmade by the governnent, defense counsel and the
district court at rearraignnent were sinply too anbiguous to
overcone the clear |anguage of the plea agreenent.

Gal an next argues that the governnent breached the plea
agreenent by failing to tell the district court at sentencing of
the full extent of his cooperation. Such an om ssion can breach a
pl ea agreenent when the agreenent calls for the governnent to nake
knowmn to the sentencing court the extent of the defendant’s

truthful and substantial cooperation. United States v. Hooten, 942

F.2d 878, 883 (5th Cr. 1991). The governnent’s failure to inform
the sentencing court of the defendant’s assistance does not
constitute reversible error, however, when the court is generally
aware of the defendant’s cooperation and the extent thereof. |d.

at 884.



The extent of Galan’s cooperation becane a matter of
vi gorous dispute, as @Gl an chall enged the governnent’s failure to
request a 8 5K1.1 downward departure. Although Galan testified for
the governnent in the Iglesias prosecution, he had also sent
letters to potential w tnesses, at |east one of which could be
characterized as threatening. The governnent had determ ned
Galan’s effectiveness as a witness was ruined by these letters.
Def ense counsel also told the court that Galan gave infornmation to
the Custons people a few tines; that his nane was used as a
potential witness by prosecutors in trying to induce other guilty
pl eas; and that he gave information to the governnment concerning
dirty agents. A DEA agent testified concerning information he
received from Gal an about several individuals. As a result, the
district court was generally infornmed fromall these sources of the
extent of Galan’s cooperation. As we said in Hooten, “this case
clearly does not present a situation in which the governnent’s
failure to act in anore affirmative manner vi ol ated t he essence of
the plea agreenent so as to require resentencing.” Hooten, 942
F.2d at 884.

Because Gal an’ s chal | enge to the factual basis supporting
his plea was not raised in the district court, we review it for
plain error only. To be quilty of engaging in a continuing
crimnal enterprise, Galan nust have “obtai ned substantial incone
or resources” fromhis involvenent in a series of drug offenses.
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21 U S. C 8 848(c)(2)(B). Galan argues that the anount of incone
he obtai ned through his drug trafficking was not “substantial” as
required by the CCE statute. During the rearrai gnnment hearing
changes were nade to the witten factual basis for the plea, and
the district court posed questions to Galan. Galan’s witten and
oral statenents indicate that he hel ped transport nunerous | oads of
marijuana for $3,000 to $15, 000 per | oad and that he received ot her
consi derable suns from drug proceeds. There was no error, much
|l ess plainerror, inthe district court’s finding that the plea had
a sufficient factual basis.

Galan’s final issue challenges the sentence for his
crinme. This matter was, however, expressly waived in the plea
agreenent, and Gal an has not established the unenforceability of
t hat agreenent.

For the foregoing reasons, the conviction and sentence

are AFFI RVED



