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Before JOLLY, MAG LL, " and BENAVIDES, Circuit Judges.
E. GRADY JOLLY, Circuit Judge: ™

David Wnston Loving was convicted for know ngly possessing
firearns after being convicted of a felony, in violation of 18
US C 8922 (g)(1), and for possessing firearns knowi ng they were
stolen, in violation of 18 U S.C. 8§ 922(j). He now appeals his
conviction, claimng that (1) the district court erred in denying

his notion to suppress evidence, (2) he was deprived of his Sixth
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Amendnent right to counsel of his choosing, and (3) the district
court abused its discretionin admtting evidence of other possible
wr ongdoi ng. He also challenges his sentence, arguing that the
enhancenent of his sentence was a viol ation of due process because
of the failure to include his prior felonies in the indictnent. He
further contends that his sentence on the second count exceeds the
statutory nmaxi num Because we <conclude that there are no
reversible errors, we affirmboth Loving’ s conviction and sent ence.
I
A

On April 8, 1999, David Wnston Loving, a convicted fel on, was
arrested in Seguin, Texas after police found three firearns in the
bed of his pick-up truck. Loving was parked at the Stor Mr rental
units, in a pick-up truck with an attached U-Haul trailer. At the
approach of police officer Juan San Mguel, who decided to
i nvestigate because of recent burglaries at the storage unit,
Lovi ng drove away. O ficer San M guel followed Loving, and pulled
hi m over when he failed to signal a right turn

When questioned about his presence at the storage units,
Loving stated that he had stopped at the Dairy Queen across the
street for coffee. He clained that he had parked at the renta
units because the truck and trailer were difficult to maneuver in
the Dairy Queen parking lot. Loving also told the officer that he
had rented the U-Haul trailer to help his niece nove to Austin, and
voluntarily offered to |let the officer search the U-Haul trailer,
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which was enpty except for sone bl ankets. The officer issued
Loving a warning ticket for the traffic violation.

After giving Loving the citation, the officer requested and
obt ai ned Loving’s consent to search the cab of the truck. In the
trunk’s cab, the officer found a police scanner tuned to the Seguin
Pol i ce Departnent’s frequency, and several | ocks and keys. He al so
found Loving's wallet, which contained his parole identification
card, and, in a tool organizer behind the truck’s seat, another
wal |l et containing credit cards and identification cards in other
peopl e’ s nanes. When questioned about his parole card, Loving
admtted to the officer that he had served tine in prison for
robbery and nurder. This information was also provided by the
police dispatch fromthe conputer check on Loving' s |license. As
other officers arrived at the scene, Oficer San M guel continued
to search the cab, finding a VCR and tool set. 1In the chrone tool
box in the back of the truck, the officers found a pair of bolt
cutters.

At that point, Oficer San Mguel and Oficer Juan Garcia
returned to the storage units and checked them for broken or cut
| ocks. They also attenpted to open the | ocks on the units using
the keys found in Loving’s truck. Finding no visible signs of a
break-in, the officers returned to Loving’s truck and searched the
bed of the truck, which was covered by a tarp. In the bed of the
truck, along with a mcrowave oven, a large trash bag wth
m scel | aneous itens, and a box of ceramcs, the officers found two
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shotguns and a rifle underneath the chrone tool box. Loving was
then read his Mranda warnings and arrested for being a felon in
possession of a firearm When questioned about the guns after
being read his M randa warni ngs, Loving said that he had purchased
the guns for his sons. At trial, Loving’s wife testified that she
had purchased the guns froma trucker on the side of the road.

B

A two count superseding indictnment charged Loving with (1)
know ngly possessing firearns after being convicted of a felony, in
violation of 18 U S.C. 8 922(g)(1), and (2) possessing firearns
knowi ng that they were stolen, in violation of 18 U S.C. § 922(j).
The governnment filed a “Notice of Enhanced Penalty,” alleging that
Lovi ng was subject to a mni numsentence of fifteen years in prison
for Count One under the Armed Career Crimnal Act, 18 U S C 8§
924(e) (1), because he had at |east three previous convictions for
violent felonies or serious drug offenses.

Loving filed a notion to suppress the evidence found in the
truck as evidence obtained in violation of the Fourth Amendnent,
which the district court denied after a hearing. | mredi ately
preceding the comencenent of the trial, after discussions
concerning plea bargaining, Loving’s attorney filed a notion to
w thdraw, stating that Loving had fired him After hearing from
both the prosecutor and Loving, the district court denied the
not i on.

The case proceeded immediately to trial, wth Loving
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stipulating that he was a convicted felon. The jury found him
guilty of both knowngly possessing firearns and know ngly
possessing stolen firearnms. Using the Arned Career Crim nal Act,
18 U S.C 8 924(e)(1), to enhance Count One of the sentence, the
district court sentenced Loving to concurrent sentences of 220
nmont hs’ i nprisonnent on each count of the indictnent, grouping the
of fenses together for the purpose of calculating the appropriate
sent enci ng range.
|1

Loving first challenges the district court’s denial of his
motion to suppress the evidence found during the search of his
truck. Loving argues that the officer’s request to search the cab
of the truck was unl awful because the search was beyond the scope
of the traffic stop. He also clains that the officer had neither
consent nor probable cause to search the bed of his truck.

We review questions of law contained in a ruling on a notion
to suppress de novo, and review the district court’s factual

findings for clear error. See United States v. Jordan, 232 F.3d

447, 448 (5th Cr. 2000). The evidence is viewed in the |ight nost
favorable to the party that prevailed in the district court, in
this case, the governnent. 1d.

Lovi ng does not dispute that his traffic violation justified
the initial stop. He contends, however, that the officer’s request

to search the cab of his truck exceeded the reasonabl e scope of the



stop, because the request was unrelated to the traffic stop and
because it served to detain Loving after the reason for the stop
had ceased to exist. Wether the search was reasonable in scope is
a question that relates to detention, not questioning. United

States v. Shabazz, 993 F. 2d 431, 436 (5th Cr. 1993). W have held

that questioning that does not extend the duration of the stop
even if it is unrelated to the purpose of the stop, does not
violate the Fourth Anendment. |1d. at 437. Thus, the fact that the
request to search Loving’s truck was unrelated to the traffic
viol ati on does not establish a Fourth Amendnent vi ol ation.
Loving’s argunent that he was detained after the reason for
the stop had ceased to exist is also neritless. He contends that
the officer’s request to search the truck’s cab extended the
duration of the detai nnent beyond what was | egally perm ssible for
a traffic stop, because the officer had already issued a citation
for the traffic violation. This contention, however, ignhores the
fact that the officer had returned Loving’s license and
registration at the tinme of the request. The officer did not
attenpt to delay or detain Loving in order to gain tine to nake a
| awful search of his vehicle. Unli ke the defendant in United

States v. Dortch, 199 F.3d at 198, whose |license and car renta

papers were kept after the conputer check was over, Loving was free
to | eave after the officer issued himthe citation. Instead, he

voluntarily consented to the search of his cab. Thus, the



officer’s search of the truck’s cab did not violate the Fourth
Amendnent .

Loving al so argues that the officers | acked either consent or
probabl e cause to search the bed of his truck, where the stolen
guns were found. Loving contends that any consent that he gave was
limted to the cab of the truck. This may be true, but even
W t hout consent, warrantl| ess searches of autonobiles are permtted
under the Fourth Amendnent if the officers have probable cause to
bel i eve that the vehicle contai ned contraband or other evidence of

a crinme. United States v. MSween, 53 F.3d 684, 686 (5th Cr.

1995). VWether an officer has probable cause to search a vehicle
w il depend on the totality of the circunstances, viewed in the
light of the know edge and observations nmade by the officer
involved in the warrantl ess search. 1d.

The officer here had probable cause to search the bed of the
truck after he had conpleted his search of the cab of the truck
Oficer San Mguel’s attention was first drawn to Loving when he
saw the truck parked between storage units that had recently been
burgl arized. Loving then drove off when the officer approached.
The search of the truck’s cab yiel ded a police scanner tuned to the
frequency of the |local police departnent; several |ocks and keys
that, in Oficer San M guel’s experience, could be used to steal
items from storage units; and a wallet containing over eighteen

credit and identification cards in several different nanmes. The



cab al so contained a VCR and a tool set, which the officer thought
m ght be stolen property. These facts give rise to probabl e cause
to search the rest of the vehicle. The officer’s discovery of the
bolt cutters in the truck’s tool box also support a finding of
pr obabl e cause.

Lovi ng contends that probable cause dissipated when police
returned to the storage facility and found no evi dence of a break-
in. Despite the officers’ failure to find evidence of tanpering at
the storage unit, the totality of the circunstances suggested that
there was a fair probability that contraband would be found in
Loving’s truck. Al t hough there was no explicit evidence that
Lovi ng had broken into any of the storage units, the bolt cutter
and t he | ocks suggested that Lovi ng could have covered up the signs
of any burglary by rel ocking what he entered. Thus, even though a
search of the storage units did not vyield any evidence of
tanpering, the officers neverthel ess had probabl e cause to search
the bed of the truck based on the earlier |awful discoveries.
Thus, the district court did not err in denying Loving’s notion to
suppress the evidence gathered during the search of the truck.
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right to counsel of his choosing, because the district court
refused to allow Loving’'s attorney to withdraw after Loving fired

hi m Loving also contends that the district court’s failure to



grant hima continuance to obtain new counsel was a denial of due
process.

On the norning the trial was scheduled to begin, Loving
addressed the court with questions concerning his possible sentence
if he were to plead guilty. The district court explained that it
could not guarantee his sentence, and described the federal plea
bargain process. After a short recess, Loving’s attorney filed a
motion to withdraw, stating that Loving had fired him in the
interim \Wen questioned, Loving conplained that he was confused
about plea bargaining and that he could not get a clear
under st andi ng about the plea bargain offer from his attorney.
Lovi ng then requested that he “be allowed tinme to either interpret
things better or have sone sort of better understanding.” Hi s
coments suggest that he was attenpting to weigh the plea bargain
of fer against the possibility of his success at trial.! The
district court denied the notion to withdraw off the record, and

the case proceeded to trial. Later on during the trial, the

After discussing the plea bargain with the court, Loving
stated

And | thought | had pretty nuch on the right track here.
There, you know — so, since | paidthis guy here, | don’t
understand what he’s saying. I’m asking that | be
allowed tine to either interpret things a little bit
better or have sonme sort of better understanding. His
success rate at one tinme was 85 percent at trial. I
agree that the things mght change, but it shouldn’'t
change that drastic where he lost faith in winning a
trial too. | think | can do better with sonething el se
i ke that.



district court denied the notion to withdraw on the record, noting
that “the reason is that we’'re ready to go to trial. It’s too
late.”

Loving received effective representation through trial and
sentenci ng; the Si xth Arendnent does not guarantee hi mthe absol ute
right to the counsel of his choice. Because granting the notionto
w t hdraw on the norning the trial was schedul ed to begi n woul d have
resulted in significant delays, the district court did not abuse

its discretion in denying the notion to wthdraw. See United

States v. Wld, 92 F. 3d 304, 306 (5th Cr. 1996) (review ng deni al

of notion to withdraw for abuse of discretion); United States v.

Magee, 741 F.2d 93, 94 (5th Cr. 1984) (noting that it is within
the judge’ s discretion to deny a change of counsel on the norning
of trial).

There was al so no abuse of discretion in the district court’s
failure to grant Loving a continuance to find alternative counsel .

See United States v. Hughey, 147 F.3d 423, 431-32 (5th Cr. 1998).

Al t hough Loving's attorney filed a notion to withdraw after Loving
fired him Loving never specifically requested a continuance to
find new counsel. He did not even indicate that he wanted to seek
new counsel. Loving' s previously retai ned counsel was prepared to
proceed to trial, and the trial was schedul ed to begin i nmedi ately.
Beyond expressing that his attorney had failed to adequately

clarify the pl ea bargaining process, Loving did not articul ate why
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he chose to fire his attorney. These factors suggest that the
district court’s failure to granting a conti nuance to all ow Lovi ng
time to find new counsel was neither arbitrary nor unreasonabl e,
and we will therefore not disturb it on appeal.
|V

Over Loving' s objections, the district court allowed the
governnment to introduce into evidence the itens found in the cab
and bed of Loving's truck. These itens included a mcrowave, a
VCR, a tool set, laundry tags, clothing, bolt cutters, books, and
credit card and identification cards with other people s nanes on
them 2 Loving argues that introduction of these itens was i nproper
under Federal Rule of Evidence 404(b) as evidence of other crines,
wrongs, or acts used to prove character. He contends that the
governnent introduced these itens solely to suggest to the jury
that Loving had stolen them and that adm ssion of the itens was
hi ghly prejudicial and deprived himof a fair trial.

We review the district court’s evidentiary rulings for abuse

of discretion. United States v. DelLeon, 170 F.3d 494, 497 (5th

Cr. 1999). Qur review is necessarily heightened in crimna

cases. United States v. Richards, 204 F.3d 177, 199 (5th Grr.

2000). Even if the district court abused its discretion, however,

At the district court’s request, Loving' s attorney objected
to these itens as a group, before the start of the trial, so that
the trial would not be interrupted by objections to each i ndivi dual
obj ect .
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t he erroneous adm ssion of evidence only requires reversal if the
evidence had a "substantial inpact" on the verdict. |d. at 203
(using the harm ess error doctrine when revi ew ng adm ssi ons under
404(b)).

Loving was charged with being a felon in possession of a
firearm and with knowi ngly possessing stolen firearns. The
governnent argues that the itens taken fromthe truck are intrinsic
evi dence, rather than extrinsic evidence subject to Rule 404(b),
because their presence in the truck is inextricably intertw ned
wth Loving s possession of the firearns. Sone of the evidence
that was introduced--laundry tags wth the nane of Eric Langerud,
who testified that the guns had been stolen fromhis storage unit
and whose nane was on one of the gun cases, and a newspaper fromE
Canpo dated just prior to when the guns were all egedly stolen from
a storage unit in El Canpo-—-is clearly intertwned with Loving' s
possession of the stolen firearns. At trial, Loving's wfe
testified that she bought the firearns froma trucker, on the side
of the road. Because the |laundry tags and newspaper clearly relate
to the circunstances surrounding Loving's possession of the
firearnms and whet her Loving was aware that they were stol en, these
objects are intrinsic evidence of the crine that do not fall under
Rul e 404(b).

The other objects in the truck-—including the credit cards,

identification cards, VCR mcrowave, and tool set--arguably do not
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specifically relate to Loving' s possession of the stolen firearns.
Thus, we will consider these itens to be extrinsic evidence, which
are admssible only if the governnent can show that they are
relevant to an i ssue other than Loving s character. The governnent
contends that the objects are relevant to prove Loving' s know edge
that the firearns were stolen. Wen evidence involves an extrinsic
act, relevancy is determned by the simlarity between the

extrinsic act and the charged offense. See Richards, 204 F.3d at

199. The evidence nust be sufficient to permt a reasonable jury
to find that the defendant conmmtted the extrinsic act. 1d. Here,
al though the governnent only introduced proof that one of the
itens, an identification card,® was stolen froma storage unit, the
total evidence introduced could permt a jury to find that Loving
possessed other stolen property. Because evidence that Loving
know ngly possessed stol en property on anot her occasion m ght help
to denonstrate that he was aware--contrary to his position at trial
that his wife had purchased the firearns--that he was i n possessi on
of stolen firearns, this evidence is relevant to sonething other

t han character. See United States v. Beechum 582 F.2d 898, 912

n.15 (5th Gr. 1978) (noting that evidence of extrinsic evidence is
adm ssible when it tends to show that the defendant know ngly

commtted a simlar act on a prior occasion).

A witness for the governnent testified that this
identification card was stolen froma storage facility in Florida.
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The second part of the Rule 404(b) test requires us to
consi der whether the evidence satisfies Federal Rule of Evidence
403, that is, whether the district court appropriately bal anced t he
prejudicial effect of the evidence with its probative value.
Because of the difficulty inherent in proving that Lovi ng was awar e
that the firearns were stolen, the extrinsic evidence of other
property possibly stolen from storage units is highly probative.
W think that the district court acted within its discretion by
finding that the evidence’s probative value was not substantially
out wei ghed by its potential for prejudice.

Furthernmore, and in any event, the introduction of these
objects is not reversible error. Areviewof the entire record and
t he evi dence against Loving is fully convincing that the jury would
have returned the sanme verdicts of guilty against Loving even
w t hout the prejudicial evidence.

\Y

Finally, Loving chall enges his sentence. The challenge is on
two grounds: first, that the felony convictions used to enhance his
sent ence under Count One had to be charged in the indictnment as an
el ement of the offense and; second, that his sentence on Count Two
exceeded the statutory maxi num Because Loving did not raise these
objections to his sentence in the district court, his clains are

reviewed for plain error. United States v. Dabeit, 231 F.3d 979,

983 (5th Gr. 2000). To satisfy this standard, there nust be an
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error that is plain, clear or obvious, and the error nust affect a
substantial right. [1d. W should not exercise our discretion to
correct aforfeited error unless the error “seriously affect[s] the

fairness, integrity or public reputation of judicial proceedings.”

Jones v. United States, 527 U S 323, 389 (1999) (internal
citations omtted).

Count One of the indictnent charged Loving with being a
convi cted fel on who know ngly possessed firearns in violation of 18
US C 8922 (g)(1). The district court enhanced Loving’ s sentence
under this count to 220 nonths’ inprisonnent.* The court did this
based on the Armed Career Crimnal Act, 18 U S.C. 8§ 924(e), which
provides for greater penalties if gun possession occurred after a
def endant has three convictions for either serious drug of fenses or
violent felonies. The Suprene Court’s recent decision in Apprendi

v. New Jersey, 530 U S. 466, 120 S. C. 2348 (2000) held that

factors that increase the maxinmum penalty for a crine nust be
alleged in the indictnent and proved beyond a reasonabl e doubt.
Lovi ng thus contends that his sentence under 8§ 924(e) viol ates due
process because his three prior convictions were neither alleged
nor proved beyond a reasonabl e doubt.

However, in Al nendarez-Torres v. United States, 523 U. S. 224

(1998), the Suprene Court found no violation of due process when

“Section 922(g) (1) provides a maxi num sentence of ten years’
i npri sonnent .
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the defendant’s sentence (inposed under a plea bargain) was
enhanced based on prior convictions that were not alleged in the
indictment. The Court held that the convictions were sentencing
factors, not elenents of the offense, and, therefore, did not need
to be specifically alleged in the indictnent. The Suprene Court

declined to overrule this decision in Apprendi. See 120 S.C. at

2362 (“Qher than the fact of a prior conviction, any fact that

i ncreases the penalty for a crine beyond the prescribed statutory
maxi mum nust be submitted to a jury and proved beyond a reasonabl e
doubt.”) (enphasi s added). Al though Loving argues that the hol di ng

of Al nendarez-Torres is limted to its facts, and that his case is

di stingui shabl e because he went to trial instead of pleading
guilty, this court is bound to foll ow Suprene Court precedent that

directly controls. See Dabeit, 231 F.3d at 984 (5th Cr. 2000).

Thus, in accordance with Al nendarez-Torres, the district court did

not err in treating Loving's prior convictions as sentencing
factors for the purpose of enhancing his sentence.

Wth respect to the second chall enge to his sentence, on Count
Two of the indictnent Loving was charged with know ng that the
firearms were stolen in violation of 18 U S.C 8§ 922(j). Loving
was sentenced to 220 nonths’ inprisonnent on that count. Lovingis
ri ght when he notes that the 220 nonths’ inprisonnent exceeds the
statutory nmaxinmum of ten years, as provided in 18 US C 8§

924(a)(2). Al though the sentencing guideline range of 188 to 235
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months for this offense was appropriately cal cul ated by grouping
Counts One and Two, where there are no enhanci ng sentencing factors
in the statute, the sentence on any offense cannot exceed the
maxi mum sentence that the statute provides. See U S. S.G 8§
5GL. 1(a) (“Where the statutorily authorized naxi num sentence is
less than the mninmum of the applicable guideline range, the
statutorily authorized nmaxi mum sentence shall be the guideline
sentence.”). Thus, the district court’s sentence of 220 nonths’
i nprisonnment on Count Two was i nproper.

The inposition of a sentence which exceeds the statutory

maxi mum as here, is plain error. See United States v. Sias, 227

F.3d 244, 246 (5th Cr. 2000). Under plain error review, however,
we may vacate the sentence and remand for resentencing only if the
error affects Loving’ s substantial rights. [In sentencing cases, we
generally find prejudice to substantial rights only if the alleged
error resulted in an increased sentence for the defendant. United

States v. Meshack, 225 F.3d 556, 577 (5th Cr. 2000). Loving's

i nproper 220 nonth sentence on Count Two is to run concurrently

with his 220 nonth sentence on Count One, and therefore does not

i ncrease the I ength of his sentence. Because this plain error does

not affect Loving s substantial rights and his prisontermw || not

be affected, there is no need to vacate and remand for correction.
Vi

For the reasons given above, the judgnent of the district
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AFFI RMED
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