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PER CURI AM *
Texas death row inmate O iver David Cruz applies to this
court for a certificate of appealability to enable himto obtain
review of the district court’s denial of his federal habeas

petition. For the reasons that follow, we deny his application.

FACTUAL AND PROCEDURAL BACKGROUND

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



In 1989, a Texas jury convicted Petitioner-Appellant Qiver
David Cruz of the brutal 1988 rape and nurder of Kelly Donovan.
The di sposition of Cruz’s application for a certificate of
appeal ability (“COA’) does not require that we describe the
details of the crine.

During the guilt/innocence phase of Cruz's trial, Dr. Wayne
Gll, a clinical psychologist, testified that he tested Cruz’'s 1Q
using both the verbal Wchsler Adult Intelligence Scale and the
Sl osson Intelligence Test. He further testified that Cruz scored
a 76 on the verbal Wechsler and 64 on the Sl osson Test. He
described a score of 76 as “[b]Jorderline 1@ and a score of 64 as
“Wwthin the retarded range.” State Record at 3791. This
evi dence was offered, along with other evidence, to establish
that Cruz was functionally illiterate in English and coul d not
have understood two typed confessions he signed. Dr. GIlI was
recal l ed during the penalty phase of the trial and testified
that, in his opinion, Cruz was a follower and not a | eader.

Di ana Rangel, who was a case worker for the Cty of San
Antoni o Youth Services at the tinme she net Cruz, also testified
during the penalty phase of the trial. She testified that she
met with Cruz several tinmes between 1981 and about 1983 or 1984,
when Cruz was between 14 and about 18 years old. She had not
seen Cruz since that time. Like Dr. GIll, she testified that

Cruz was “[d]efinitely a follower.” State record at 4077



Several nonths before Cruz’'s trial, the United States

Suprene Court announced its decision in Penry v. Lynaugh, 492

U S 302 (1989). In Penry, the Suprene Court held that, under
the facts of that case, the Texas capital sentencing structure!
ran afoul of the Eighth Anendnent. The Suprene Court concl uded
that, “in the absence of instructions informng the jury that it
coul d consider and give effect to the mtigating evidence of
Penry’s nmental retardation? and abused background by declining to
i npose the death penalty, . . . the jury was not provided with a

vehicle for expressing its ‘reasoned noral response’ to that

! Under the capital sentencing structure in place at the
time of both Penry’s and Cruz’s trials, the jury was presented
wth two or three special issues. The jury s answers to the
speci al issues were determ native of whether the defendant
received a penalty of life in prison or death. The speci al
issues in Cruz’'s case were, in all relevant respects, identical
to the first two special issues in Penry. They read:

Do you find fromthe evidence beyond a reasonabl e doubt
that the conduct of the defendant, diver Cruz, that caused
the death of the deceased was conmtted deliberately and
W th a reasonabl e expectation that the death of Kelly
Donovan woul d result?

. . Do you find fromthe evidence beyond a reasonabl e
doubt that there is a probability that the defendant, diver
Cruz, would commt crimnal acts of violence that mould
constitute a continuing threat to society?

State Record at 4096-97

2 As conpared to Cruz’'s case, the evidence of nental
deficiency was nore pronounced in Penry. 1Q tests adm nistered
over the years indicated Penry had an | Q between 50 and 63. See
Penry, 492 U. S. at 307-08. There was al so evidence that Penry
suffered fromorganic brain damage as well as retardation, the
conbi nation of which “resulted in poor inpulse control and an
inability to learn fromexperience.” 1d. at 308.
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evidence in rendering its sentencing decision.” |d. at 328
(f oot not e added).

Considering the holding in Penry and the evidence presented
in Cruz’s case, the state trial court determned that it should
provide an instruction on mtigation. It drafted an instruction
and gave defense counsel an opportunity to suggest changes to the
instruction. Defense counsel took the position that the state of
the law in Texas nade it inpossible to draft a Penry instruction
that woul d pass constitutional nuster. The court therefore gave

the instruction it prepared.® The jury returned positive

3 The instruction read, in pertinent part:

You are instructed that the State nust prove each issue
beyond a reasonabl e doubt. You are instructed that you
shal | consider any evidence introduced during this trial,
whi ch in your opinion either mtigates against the
i nposition of the death penalty or indicates the aggravating
nature of the offense all eged.

It is for the jury to consider and give effect to
mtigation or aggravating evidence. Such evidence may
include but is not limted to facts surrounding the
def endant’ s background, reputation, character or record, and
the circunstances of the comm ssion of the offense.

Evi dence of this nature may or may not formthe basis for a
sentence | ess than death.

In this connection, if such evidence causes you to have
a reasonabl e doubt as to whether or not a true answer to any
of the special issues should be yes, then under such
ci rcunst ances, such doubt should be resolved in favor of the
def endant, and the answer to such special issue should be
no. Therefore, you should consider when wei ghi ng answeri ng
the special issue yes or no, all mtigating as well as
aggravating circunstances represented by the evidence in the
case.

In connection with the above and foregoi ng paragraph,
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responses to both of the special issues and Cruz was sentenced to
deat h.

On direct appeal, Cruz argued that the trial court erred in
failing to instruct the jury properly on, anong other things,
Cruz’s nental retardation; he asserted that the trial court erred
infailing “to provide a jury instruction allowng the jury to
express a reasoned noral response to potentially mtigating

evidence.” Cruz v. State, No 71,004, slip op. at 29 (Tex. C

Crim App. Jun 23, 1993) (en banc). The Texas Court of Crim nal
Appeal s decided, first, that Cruz had preserved these points of
error. The court then cited nunerous cases, including one
standing for the proposition that “[e]vidence of reduced nental
capacity/low |l evel of intelligenceis . . . able to be considered
within the special issues and do [sic] not require any such

[ Penry] additional instructions.” 1d. at 32. The court
concluded that “in |ight of the above-noted cases, and the .
additional instruction on mtigation, there was no failure to
properly instruct the jury with regard to appellant’s proffered

mtigating evidence.”* |d. Utimtely, the Texas Court of

evi dence may be considered by you to be mtigating if it is
such as does not constitute an excuse or justification for
the crime, but which in fairness and nercy nmay be consi dered
as extenuating or reducing the degree of noral culpability
for the crine.

State Record at 4092-93.

“1Inits order denying Cruz's federal habeas petition,
however, the district court stated that “the Texas Court of
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Crim nal Appeals affirnmed Cruz’s conviction and sentence, see id.

at 33, and the United States denied Cruz’s petition for a wit of

certiorari. See Cruz v. Texas, 513 U. S. 965 (1994).

Cruz then filed a petition for habeas relief in the Texas
state court system raising, anong others, the Penry-based clains
raised on direct appeal. In its findings of facts and
conclusions of law, the state trial court declined to address
t hese federal constitutional clainms because they had been
addressed by the Texas Court of Crimnal Appeals on direct

review. See Ex parte Cruz, No. 89-CR 1732A-W. (Tex. Dist. C.

Sept. 11, 1997) (order on wit of habeas corpus). The Texas
Court of Crimnal Appeals determned that the trial court’s
findings of facts and concl usions of |aw were supported by the

record and denied relief. See Ex parte Cruz, No. 29,545-05 (Tex

. Gim App. Cct. 15, 1997).
Cruz then sought habeas relief in the federal district

court. I n an unpublished opinion, the district court denied

Crim nal Appeals expressly rejected petitioner’s Penry clains,
hol ding that petitioner’s evidence of his lowintelligence,
deprived chil dhood, and good character traits could all be
adequately considered wwthin the scope of the Texas capital
sentenci ng Special |ssues without the necessity of a Penry
instruction.” Cruz v. Johnson, No. SA-98-132-FB, slip op. at 61-
62 (WD. Tex. Nov. 9, 1999) (nenorandum opinion and order denying
habeas corpus relief). Before this court, Cruz does not dispute
the district court’s characterization of the decision of the
Texas Court of Crimnal Appeals. W agree with the district
court. |t appears that the Texas Court of Crim nal Appeals

concl uded that Cruz was not entitled to a Penry instruction and
that, alternatively, the instruction given was adequate under

Penry.




relief and sua sponte denied Cruz a COA. See Cruz v. Johnson

No. SA-98-132-FB (WD. Tex. Nov. 9, 1999) (nenorandum opi nion and
order denying habeas corpus relief) [hereinafter D strict Court
Qpinion]. Cruz filed a Motion for a Certificate of Appealability
and Stay of the Proceedings in this court on March 16, 2000.

Cruz noved this court to stay its resolution of the issues he
presented in his COA application pending the Suprenme Court’s

resolution of Wllianms v. Taylor, 119 S. C. 1355 (1999)

(granting certiorari). He concurrently filed a brief in support
of his COA application, in which he raised i ssues concerning his
Penry claim argued that we should grant a COA to review the
district court’s decision to deny a COA sua sponte, and briefly
asserted that the Wllians decision mght inpact the district
court’s denial of a COA on all clains.

On April 18, 2000, the Suprene Court announced its decision
in Wllians, thereby nooting Cruz’s notion to stay our
proceedi ngs. On April 20, 2000, we requested that each side file
a letter brief addressing the inpact of Wllians on this case.
In his letter brief, Cruz suggested in conclusory fashion that
each of his clains should be re-reviewed in |light of the Suprene
Court’s decision in Wlliams. W now proceed to address Cruz’s
argunents surrounding his Penry claim his argunent that the

district court erred in sua sponte denying hima COA and his

suggestion that all of his clains be re-reviewed in |ight of

WIlliams.



1. STANDARD OF REVI EW
Cruz wishes to appeal a claimthat was denied by the
district court. Because his petition was filed after the
effective date of the Antiterrorismand Effective Death Penalty
Act of 1996 (“AEDPA’), his petition is subject to that law s

provisions. See Hll v. Johnson, 210 F.3d 481, 484 (5th Cr

2000). Because he seeks to initiate an appeal after the
effective date of AEDPA, “the right to appeal is governed by the
certificate of appealability (COA) requirenents now found at 28

US C § 2253(c).” Slack v. MDaniel, 120 S. C. 1595, 1600

(2000). To obtain a COA a prisoner nust make “a substantia
show ng of the denial of a constitutional right.” 28 U S. C
8§ 2253(c)(2). In order to nmake such a show ng, a prisoner nust
denonstrate “that reasonable jurists could debate whether (or,
for that matter, agree that) the petition should have been
resolved in a different manner or that the issues presented were
adequate to deserve encouragenent to proceed further.” Sl ack,
120 S. C. 1603-1604 (internal quotation marks omtted).

The determ nation of whether a COA should issue nust be nade
by viewi ng the petitioner’s argunents through the |ense of the

deferential schene laid out in 28 U S.C. § 2254(d). See H Il v.

Johnson, 210 F.3d 481, 484-85 (5th Cr. 2000). Under 8§ 2254(d),
when review ng a claimadjudicated by a state court on the

nmerits, we pay deference to the state court’s decision regarding



that claim unless the decision “[is] contrary to, or involve[s]
an unreasonabl e application of, clearly established Federal | aw,
as determ ned by the Suprene Court of the United States; or

[is] based on an unreasonabl e determ nation of the facts in |ight
of the evidence presented in the State court proceeding.” 28
US C 8 2254(d)(1) & (2). A decisionis “contrary to .

clearly established Federal |aw, as determ ned by the Suprene
Court of the United States” “if the state court arrives at a
concl usi on opposite to that reached by [the Suprene Court] on a
question of law or if the state court decides a case differently
than [the Suprenme Court] has on a set of materially

i ndi stinguishable facts.” WIllians v. Taylor, 120 S. C. 1495,

1523 (2000). A decision “involve[s] an unreasonable application
of[] clearly established Federal |aw, as determ ned by the
Suprene Court of the United States” “if the state court
identifies the correct governing legal principle from/[the
Suprene Court’s] decisions but unreasonably applies that
principle to the facts of the prisoner’s case.” |d. Factual
findings of the state court have a presunption of correctness,
whi ch presunption the petitioner can only rebut by “clear and

convincing evidence.” 28 U S.C. 8§ 2254(e)(1).

I11. PENRY CLAIM



In addressing Cruz’s Penry claim the district court
exam ned evidence of Cruz’'s nental capacity, illiteracy, deprived
chi |l dhood, and al cohol and drug abuse. See District Court
Qpinion at 26-27. Before this court, Cruz limts his argunents
to evidence of his nental capacity. W limt our discussion
accordi ngly.

The district court began by setting forth what it considered
the appropriate |l egal framework through which to review a Penry
claim The district court determ ned that a defendant is only
entitled to a Penry instruction if relevant mtigating evidence
is beyond the effective reach of the jury in light of the state’s
capital sentencing structure. See District Court Opinion at 44-
45. The district court stated that in order for evidence to be
relevant mtigating evidence, it “nust show (1) a uniquely
severe, permanent handi cap with which the defendant is burdened
t hrough no fault of his own, and (2) that the crimnal act was
attributable to this severe, permanent condition.”®> 1d.

The district court first concluded that the instruction
provided by the state trial court did not neet the requirenents

of Penry. See id. at 49-50. It then concluded that the evidence

of Penry’ s nental deficiency was not constitutionally relevant
mtigating evidence because Cruz neither established through the

evi dence that he suffered froma uniquely severe pernanent

5>W refer to the second prong of this inquiry, as do the
parties, as the “nexus requirenent.”
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handi cap nor that his crimnal act was attributable to his nenta

deficiency. See id. at 55; 58-59. Utimately, the district

court concluded that “the Texas Court of Crimnal Appeals’

rejection of petitioner’s Penry clains was [not] the product of
an unreasonabl e application of clearly established Federal

| aw, as determ ned by the Suprene Court of the United States” and

denied relief on Cruz’'s Penry claim [|d. at 62.

In his brief before us, Cruz nakes the follow ng argunents:
that the evidence in his case satisfies the nexus requirenent;
that the state trial court inplicitly found that the nexus
requi renent had been net, and the federal courts should not
disturb that conclusion; that the State waived the right to argue
that the nexus requirenent had not been net because it failed to
object at trial or raise the issue on appeal in state court; and,
finally, Cruz argues that the nexus requirenent does not pose a
adequate bar to relief. Cruz presupposes that the granting of a
COA in his case turns on our review of the district court’s
di scussi on and concl usion regarding the nexus requirenent. He
consequently fails, at any point in either of his briefs before
this court, to devel op any argunent regarding the state court

di sposition of this claim?®

6 W note that Cruz’'s application would fare no better even
were we sinply to review the district court’s discussion of this
claim |In addition to concluding that the nexus requirenent had
not been net, the district court determ ned that the evidence did
not establish that Cruz suffered froma uniquely severe permnent
handi cap. See District Court Opinion at 55; 58-59. Apart from

11



A COA can only be granted if “reasonable jurists could
debate whether . . . the petition should have been resolved in a
different manner or that the issues presented were adequate to
deserve encouragenent to proceed further.” Slack, 120 S. C. at
1604 (internal quotation marks omtted). Here, the Texas Court
of Crimnal Appeals explicitly addressed Cruz’'s Penry claimon
direct appeal. This treatnent by the Texas Court of Crim nal
Appeal s constituted an adjudication on the nerits for purposes of
§ 2254(d). See Hill, 201 F.3d at 485. Consequently, the
district court was bound to deny the claim as it did, unless the
state court disposition was “contrary to, or involved an
unreasonabl e application of, clearly established Federal |aw as
determ ned by the Suprene Court of the United States.” 28 U S. C
§ 2254(d)(1). By failing to develop any argunent that the state
court disposition was infirmunder the “contrary” or
“unreasonabl e application” standard, as laid out in 8§ 2254(d) and
further defined in Wllianms, Cruz has not nmet his burden of
denonstrating that reasonable jurists could debate whether the
district court should have granted his petition on this claimor
that the issue is adequate to deserve encouragenent to proceed
further. See Slack, 120 S. C. at 1604. He has therefore failed
to make a substantial show ng of the denial of a constitutional

right.

flat assertions that he is retarded, Cruz fails to devel op any
argunent that the latter determ nation was erroneous.
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Al t hough Cruz’s brief incorrectly focuses on the district
court’s discussion of the nexus requirenent rather than on the
di sposition of this claimby the Texas Court of Crim nal Appeals,
he does briefly state that his evidence of nental retardation
entitled himto a Penry instruction. See Petitioner’s Brief at
10. Even giving Cruz and his habeas counsel the benefit of the
doubt by construing this statenent as an argunent that the
deci sion of the Texas Court of Crim nal Appeals was an
unr easonabl e application of Suprenme Court precedent, Cruz has
failed to make a substantial showi ng of the denial of a
constitutional right. Considering the evidentiary differences
between Cruz’s case and Penry’ s case, particularly the evidence
relating to the extent of Penry’s retardation and the evidence
that he was unable to learn fromhis m stakes, see Penry, 492
U.S. at 308, we conclude that reasonable jurists could not debate
whet her the decision by the Texas Court of Crimnal Appeals that
Cruz was not entitled to a Penry instruction, see supra note 4,
was an unreasonabl e application of Suprenme Court precedent as

defined in WIIlians.

V. SUA SPONTE DENI AL OF A COA AND REQUEST FOR

RE- REVIEW I N LI GHT OF W LLI AVS
In his final argunent for a COA, Cruz asserts that by sua

sponte denying hima COA, the district court denied him
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“meani ngful access to the courts and the representation of
counsel .” Petitioner’s Brief at 32. W have previously

addressed this sane claimin Al exander v. Johnson, 211 F. 3d 895

(5th Gr. 2000), and found it to be without nerit. See id. at
898 (“It is perfectly lawful for district court's [sic] to deny

COA sua sponte.”).

Cruz also states in that sane section of his brief that:
the court below applied an inappropriate | egal standard for
a certificate of appealability under the law as it currently
stands. Even nore inportantly, in light of the district
court’s standards and the pending Wllians case, . . . this
Court can not at all be confident that a certificate of
appeal ability should be denied on any issue, |let alone on
all issues.
ld. Cruz’s first unsubstantiated avernent, that the district
court applied the inappropriate |legal standard for a COA, is
Wi thout nmerit. The district court applied the correct standard
for granting a COA. In the process of applying that standard,
however, it concluded that “the vast majority of petitioner’s
clains for relief herein are not only forecl osed under the highly
deferential standard of review nmandated by the AEDPA but wholly
frivol ous when exam ned de novo.” District Court Qpinion at 175.

Earlier inits opinion, it relied on the standard we announced in

Drinkard v. Johnson, 97 F.3d 751, 769 (5th Gr. 1996), in

determ ni ng whet her, under AEDPA, a state court’s decision
i nvol ved an unreasonabl e application of clearly established
federal |aw, as determ ned by the Suprenme Court. The Drinkard

standard was abrogated by the Suprene Court in Wllianms. See 120
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S. . at 1522. O course, the WIllians opinion had not been
announced at the tinme Cruz filed his brief.

Consi dering the Suprene Court’s abrogation of the Drinkard
standard, and considering Cruz’s additional avernent that
Wllianms m ght inpact his case, we requested that Cruz file a
letter brief discussing the inpact of Wllianms on his case. His
letter brief was devoted al nost exclusively to discussing the
WIllianms opinion and arguing its purported inpact on the nexus
requirenent. His only reference to any other clainms was an
assertion, raised for the first tine at the end of his letter
brief, that, “in light of the WIllians case discussed above, this
Court shoul d al so consider the necessarily [sic] application by
the Court below of the wong standard for granting a [COA] to al
clains. Because the standard for appealability was judged on the
now di scredited Drinkard standard, the entire review of the court
bel ow must be subject to re-review.” Petitioner’s Letter Brief
at 8-9. Wiether Cruz is suggesting that we re-review every cl aim
or remand the case to the district court to re-review every claim
is unclear. In either case, he never devel ops any argunent that
re-review would result in a different outcone on any specific
claim H s conclusory assertions regardi ng the inpact of
WIllians on his entire case are not adequately briefed, and we
therefore consider his request for re-reviewin light of Wllians

wai ved. See Rutherford v. Harris County, 197 F. 3d 173, 193 (5th

Cr. 1999) (“[We will not consider an issue that is inadequately
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briefed . . . .”7); Justiss Gl Co., Inc. v. Kerr-MGee Refining

Corp., 75 F.3d 1057, 1067 (5th Gir. 1996) (sane).

VI . CONCLUSI ON
For the foregoing reasons, we DENY Cruz’s application for a
COA. His notion to stay proceedings to await the Wllians case
is DISM SSED as noot. Hi's notion filed July 18, 2000 to stay his

execution i s DEN ED
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