IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-41346
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
DAVI D WAYNE DURKE

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Texas
USDC No. 1:99-CR-168-1

August 31, 2001
Bef ore GARWOOD, BARKSDALE and DEMOSS, Circuit Judges.
PER CURI AM *

David Wayne Durke (Durke) appeals his conviction for
possession with intent to distribute nethanphetam ne in violation
of 21 US C § 841(a). Durke challenges the district court’s
denial of his notion to suppress. He argues that the search of his
vehi cl e was unconstitutional because, inter alia, the officers only

had a “hunch” that he would have mari huana in the vehicl e.

"Pursuant to 5THCQR R 47.5 the Court has determned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunmstances set forth in 5THAQR R 47.5. 4.



As noted in United States v. Reed, 822 F. 2d 147, 149 (5th Cr
1989), the distinct odor of burnt marihuana, by itself, wll
provi de probable cause to search a vehicle. Mor eover, the
detection of the odor of mari huana justifies a search of the entire
vehi cl e, including | ocked conpartnents where contraband is |ikely
to be concealed. 1d. See also United States v. McSween, 53 F. 3d
684, 686-87 (5th Cr. 1995).

In reviewing a ruling on a notion to suppress, this court
reviews factual findings for clear error. United States v. Jordan,
232 F.3d 447, 448 (5th Cr. 2000). This court nust view the
evidence in the light nost favorable to the prevailing party. |d.
As in Reed, “the resolution of this issue sinply boiled down to a
credibility choice,” Reed, 882 F.2d at 149, and the district
court’s express choice to believe the officers’ testinony that they
snel |l ed a burned mari huana odor comng fromthe vehicle, and thus
to deny the notion to suppress, was not clear error. “It is not
controlling that the substance eventually di scovered in the vehicle
was [ nmet hanphetam ne], and that no mari huana was ever found.” |d.
“I't is settled that the presence or absence of probable cause to
search is not determned by what the search does or does not
ultimately reveal.” 1d. See also McSween supra.

Durke’'s conviction i s AFFI RVED



