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PER CURI AM

| T 1S ORDERED that Petitioner’s notion to expand the district
court’s grant of a Certificate of Appealability (“COA”) to cover a
claimof constructive ineffective assistance of counsel is DEN ED
for the foll ow ng reasons.

In his notion, Hood inplicates nine issues:

1. Whet her t he district court m sappl i ed t he
Brecht v. Abrahanson, 507 U S. 619 (1993) harm ess error
standard

2. Wiether the district court erroneously eval uated the Ake
v. Oklahoma, 470 U S. 68 (1985) errors under the harmnl ess
error standard

3. Whet her the trial court’s Ake violation in refusing to
appoi nt Hood an i ndependent psychiatrist prior totrial and at
trial was harm ess error



4. \Wether trial counsel’s failure to adequately preserve and
pursue Hood' s rights under Ake was harm ess

5. Wiether the trial court’s Ake violation in not directing
Dr. Brooks to assist the defense in preparing for trial was
harm ess

6. \Whether the Ake violation by Dr. Brooks in refusing to

state his opinion in his report regarding Hood's future

danger ousness was harnl ess

7. \Wether the Ake violation by Dr. Brooks in refusing to

tell the defense his opinion on Hood's future dangerousness

except fromthe wtness stand was harnl ess

8. Whet her the Ake violation by Dr. Brooks in failing to

delve into mtigation issues and to provide assistance to

prepare a mtigation defense was harnl ess

9. Wiether the trial court, by forcing Hood to el ect between

his constitutional rights, created a constructive i neffective

assi stance of counsel requiring automatic reversalt?

I

Texas prisoner # 000982, Hood was convicted of the 1989
capital murders of Ronald WIIlianson and Traci e Lynn Wal | ace under
Texas Penal Code section 19.03(a)(2) and was sentenced to death.

Hood v. State, No. 71, 167 (Tex. Cim App. Nov. 24, 1993)

(unpublished). His conviction and sentence were affirned on direct
appeal .

Prior to his trial, Hood noved for the appointnent of an
i ndependent psychiatrist to assist himin preparing a defense at
sentencing, noting that a particul ar need exi sted because, in al
i kelihood, his present and future nental condition would be an

issue at trial and, further, that the State woul d have access to

! Hood does not brief issues 3-8, stating that they are
prem sed on the contention set forth in Issue 2, that the Ake
errors were structural, requiring automatic reversal.
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its owmn expert.? At the first hearing on the matter, the tria
court ordered defense counsel to submt a list of psychiatrists
fromwhich the court would appoint one. The trial court reserved
deci si on on whet her the prosecution would be able to recei ve a copy
of the psychiatric report.

The prosecution noved for a rehearing. At a hearing on that
matter held early in June of 1990, the State requested that either
a neutral psychiatrist be appointed and that the report be nade
avail able to both parties or that the prosecution’s psychiatrist,
if it chose to obtain one, have access to Hood. The defense
obj ected, arguing that if Hood s psychiatric report were required
to be shared with the State, he would be forced to choose between
his right to appointnment of a psychiatrist and his right against
sel f-incrimnation, because sharing the report with the prosecution
woul d be tantanobunt to communicating with the State. The tria
court reserved ruling on that issue.

| medi ately after the hearing, however, the trial judge net
wth counsel for both parties in chanbers. The in-chanbers
conference was not recorded; however, the docket sheet indicates
that the trial court granted the defense’s notion as follows: “(1)

Psychi atri st appointed — information shared by both or (2) [two]

2 At the tinme of Hood' s offense, Texas |aw provided that
to inpose the death penalty, the jury had to make an affirmative
finding that, inter alia, “there [was] a probability that the
defendant would commt crimnal acts of violence that would

constitute a continuing threat to society.” Tex. CRM Proc. CooE
ANN. 8 37.071(b)(2) (Vernon 1981 & Supp. 2003) (H storical and
Statutory Notes). The jury was further instructed that in

answering the special issues, it should consider any evi dence that
mtigated agai nst inposition of the death penalty.
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psychiatrists [appointed], one of each side’'s choice; interview
together — share information.” The docket sheet then listed
three psychiatrists, one of whomwas “Dr. Brooks.”

Later that nonth, the trial judge signed an order granting
Hood’ s notion in part and gi ving hi mthe opti on of choosi ng between
two alternatives. The first alternative ordered t he appoi nt nent of
Dr. Sidney Brooks to conduct a psychiatric exam nation to determ ne
Hood’ s future dangerousness and assist the jury in determning the
proper sentence. Under this alternative, Dr. Brooks was ordered to
prepare and file a witten report of his findings with the court,
whi ch report would be nmade available to both parties.

The second alternative ordered that each party designate in
writing one psychiatrist of its choosing before July 13, 1990, for
purposes of conducting a joint interview wth Hood. Each
psychiatrist would report only to the party that had designated
hi m

This basic order specified that Hood was to file a witten
election of one of the two alternatives no later than July 13,
1990, and that if he failed to do so, his notion to appoint an
i ndependent psychiatrist woul d be denied. The order was signed for
approval by counsel for Hood and for the State.

Al t hough no witten election was ever nade, Dr. Brooks did
conduct an exam nation of Hood on July 6, 1990, and submtted his
report to the trial court. Dr. Brooks diagnosed Hood as having
antisoci al personality disorder and concluded in rel evant part that

Hood “ha[d] denonstrated in the past and [was] likely to



denonstrate in the future, particularly when subjected to
provocative circunmstances, a propensity to act out his aggressive
instincts wupon other persons and/or property.” Dr. Brooks
additionally diagnosed Hood wth “[n]europhysiological brain
dysfunction with probable I eft tenporal cortical and deep tenporal
linmbic brain dysfunction” and offered the opinion that “brain
dysfunctional factors [were] inevitably inportant and contri butory
to M. Hood's personality dysfunction” and “contribute[d] to the
risk of behavioral dysfunction and future dangerousness.”
Dr. Brooks suggested that additional testing would assist
in further evaluating and confirm ng those clinical findings.

Dr. Brooks was not called to testify at trial, however.
According to the affidavit testinony introduced at Hood's state
habeas proceedi ng by his trial co-counsel David Haynes, the defense
had access to Dr. Brooks’s report, but it did not contain the
doctor’s opinion on Hood s future dangerousness. During the
penalty phase, counsel interviewed Dr. Brooks in a courthouse
wWtness roomin an effort to obtain his position on the issue of
future dangerousness, but Dr. Brooks refused to state his opinion,
except from the w tness stand. According to Haynes’ affidavit,
def ense counsel elected not to call Dr. Brooks because if he had
testified that Hood was a future danger, it would have been
di sastrous to the defense. According to the affidavit testinony of
Hood' s trial co-counsel George Parker, the decision not to call Dr.
Brooks was made “[Db]ecause of [his] refusal to provide any

informati on not contained in his report.”



During the penalty phase, the prosecution called two expert
W t nesses, both of whom testified that Hood was a soci opath who
would nore likely than not be a continuing threat to society.
| medi ately before to the close of evidence at the penalty phase,
defense counsel re-urged their pre-trial notion and requested
funding for an independent psychiatrist. Counsel for Hood argued
that the State had the economic ability to hire two experts and
t hat Hood had been deni ed such an opportunity, but the trial judge
deni ed the notion. Based on the jury’'s answers to the speci al
i ssues, the death penalty was assessed.

Hood filed a state application for post-conviction relief

raising, inter alia,® the following grounds for relief: (1) The

trial court’s refusal to appoint an independent, confidential
psychiatrist prior to and at trial violated his Fifth, Sixth,
Ei ghth, and Fourteenth Anmendnent rights and Hood had never
wai ved his right to such an expert; (2) counsel was ineffective for
failing to preserve and pursue Hood's rights under Ake; and
(3) counsel was ineffective for failing to investigate and present
mtigation evidence. The Texas Court of Crimnal Appeals (“TCCA”)
denied the application with witten order based on the follow ng
pertinent factual findings and |egal conclusions of the trial
court:

1. Hood failed to choose in witing which psychiatric
exam nation alternative he preferred.

3 Only those clains that he chose to raise in his § 2254
petition are |isted.



2. Hood agreed to cooperate with Dr. Brooks, even t hough
counsel had advi sed him against it.

3. Hood inpliedly elected the first option contained in
the trial court’s notion, both by his failure to nmake a
witten election and by cooperating with Dr. Brooks
agai nst the advice of counsel.

4. Bef ore Hood was exam ned by Dr. Brooks, his |ega
rights were explained to him and he appeared to
under stand t hem

5. Hood wai ved appel | ate conpl ai nt about not having his
own psychiatrist by failing to exercise the option
offered by the trial judge of being examned by a
psychiatrist of his own choosi ng.

6. The options set forth in the trial court’s order
satisfied Ake.

7. During the course of trial counsel’s representation,
Hood stopped comunicating wth them i nsi sting
on communi cating only through counsel’s | egal assistant,
Janet Heitmller.

8. The unsuitability of this arrangenent was nade cl ear
to Hood, but to no avail.

9. Counsel nmet with Hood s parents to obtain mtigating

evi dence; however, counsel’s efforts were hanpered by a

| ack of cooperation fromHood and nenbers of his famly.

10. Hood received effective assistance of counsel.

11. Hood failed to denonstrate a reasonabl e probability

that his sentence would have been different but for

counsel s al |l eged defi ci enci es.

Hood subsequently filed the instant 8§ 2254 petition, raising
the follow ng issues: (1) whether his trial court’s refusal to
appoi nt an i ndependent, confidential psychiatrist to exam ne Hood
prior to and at trial violated his Fifth, Sixth, Ei ghth, and
Fourteenth Anendnent rights; (2) whether Hood waived his right to

an independent psychiatric expert; (3) whether Hood was denied

his Sixth and Fourteenth Amendnent rights to effective assistance



of counsel at the punishnent phase by counsel’s failure to preserve
and pursue Hood's rights under Ake, by not effectively
communi cating with Hood, by failing to request further nedica
testing so as to present a mtigation defense, and by all ow ng Hood
to give a psychiatric interview to Dr. Brooks; (4) whether the
trial court created constructive ineffective assistance of counsel
by forcing Hood to abandon his rights under Ake so as to avoid
self-incrimnation; and (5 whether trial counsel rendered
i neffective assistance during the puni shnent phase of trial under
the Sixth and Fourteenth Anendnents by failing to devel op and
present a mtigation defense and by del egating that responsibility
to a legal assistant. The State noved for sunmary judgnent, and
the district court issued a nenorandum opinion denying habeas
relief for the foll ow ng reasons.
Ake d ains

Fut ur e Danger ousness

The district court determned that the TCCA's finding on
di rect appeal that Hood had wai ved his Ake clainms by submtting to
an eval uation agai nst the advice of counsel was untenable.* The
district court found that both the affidavit evidence and Dr.
Brooks’s report supported a finding that counsel m sunderstood the
court’s order as requiring Hood to be exam ned by Dr. Brooks. In

support of this finding, the district court pointed to the fact

4 On direct appeal, the Texas Court of Crimnal Appeals held
that the fact that Hood did not exercise the option afforded hi mby
the trial court of having a psychiatrist of his own choosing that
woul d report solely to himneant that he had waived his appellate
conpl aint that he was deni ed an independent psychiatrist.
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that the trial court coordinator had sent a copy of the order to
Hood’ s trial counsel and to Dr. Brooks, along with a copy of a
letter to Brooks which stated, “Enclosed is a copy of the Court’s
Order Appointing Psychiatrist to Exam ne Defendant. Your contact
at the sheriff’'s office wll be Jim Hamlton, Medi cal
Oficer. . . .” Based on this letter, the district court ventured
that it appeared that the court coordi nator m stakenly concl uded
that Dr. Brooks had in fact been appointed by the trial court to
exam ne Hood and, as a result of receiving copies of her letter
with the court’s order, both Hood's counsel and Dr. Brooks had the
sane m sunder st andi ng. The district court found this m stake
under st andabl e, observing that the order was “sonewhat anbi guous.”

Based on the affidavit testinony of Janet Heitmller?®
and information in Dr. Brooks's report, the district court found
t hat Hood’ s counsel believed that he had no right to prevent Hood s
interview with Dr. Brooks, and that if Hood' s counsel had
understood the order, Brooks would not have gone to the jail to
interview Hood at all, absent an agreenent in witing by Hood s
counsel to the first alternative. The district court further found
that neither the affidavit evidence nor Dr. Brooks's report
establi shed that Hood was ever infornmed of his right to refuse to
be i ntervi ewed.

In sum the district court found that Hood s counsel,

the court coordinator, and Dr. Brooks all m stakenly believed that

° The district court noted Heitmller's attestation that
counsel instructed her to tell Hood not to answer any questions
posed by Dr. Brooks about the crine.
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Dr. Brooks had been appointed to exam ne Hood and that Hood had to
submt; and, further, that this m stake was caused in part by the
trial court coordinator’s letter to Dr. Brooks and in part by the
anbiguity of the order. The district court further found that
t here was no evi dence to support the determ nation that counsel had
wai ved the Ake claimby failing to elect in witing to pursue the
order’s second alternative, because the terns of the order
contradi cted this reasoning. Counsel never nade a witten el ection
and, therefore, under the ternms of the order, Dr. Brooks shoul d not
have exam ned Hood. ®

Havi ng determined that the state court’s determ nation was
unreasonable in light of the record, the district court addressed
the nerits of Hood’s Ake claim The court assuned arguendo that

the alternatives set forthinthe trial court’s order viol ated Ake,

6 Although not relevant to the resolution of the instant
motion to expand the COA grant, we nevertheless note that in
interviews with Hood' s habeas counsel, trial counsel stated that
they saw both alternatives offered in the trial court’s order as
constitutionally inperm ssible and because they did not want to
wai ve Hood's Fifth Anmendnent rights, they nmade a purposeful
decision to nmake no election between the options offered by the
trial court. Mor eover, defense co-counsel Parker’s affidavit
states, “The options provided by the Court, after being anal yzed by
M. Haynes and nyself, were found to be options that in ny opinion
at the tinme only nade M. Hood s situation worse if he were to
exercise either option.” These statenents cast serious doubt on
the district court’s factual finding that counsel msread or
m sunderstood the order by reading only its first paragraph and,
therefore, erroneously believed that Hood had to submt to an
exam nation by Brooks. It is further noteworthy that habeas
counsel did not argue that trial counsel (or Dr. Brooks or the
court coordinator) m sunderstood the order; counsel instead argued
that Ms. Heitm |l ler erroneously inforned Hood that he had to submt
to the interview because the trial court had so ordered and that,
for purposes of ineffective assistance, her actions were inputable
to trial counsel
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and found that Dr. Brooks’s actions viol ated Ake, insofar as he (1)
di sobeyed the court’s order to state in his report his opinion
whet her there was a probability that Hood would commt future
crimnal acts, and (2) refused to reveal his opinion on Hood s
future dangerousness except fromthe w tness stand.’

The district court then assessed whet her these errors were (1)
structural, requiring automatic reversal, or (2) trial errors,
requiring reversal only if there was a showi ng of harm Cting

Wite v. Johnson, 153 F. 3d 197 (5th Cr. 1998), the district court

held that the errors were trial errors and should therefore be
anal yzed under the harm ess error standard. Using Wite as a
guide, the district court determned that the followng non-
psychi atric evidence of Hood’ s future dangerousness was so strong
that his future dangerousness woul d have been a foregone concl usi on
in the jury s mnd: (1) Hood had a juvenile conviction for
breaki ng and entering and was jailed for violating probation; (2)
whileinjail, Hood attenpted to draw attention to hinself on three
occasions by deliberately injuring hinself or feigning injury; (3)
at age 19, Hood entered into a sexual relationship with a 15-year
old girl; (4) Hood's father had grabbed himfrom behi nd whil e Hood
was arguing wth his girlfriend s nother,, and Hood struck his
father and threatened to kill him (5) Hood would force his 15-year

old girlfriend to have sex with hi mwhen she woul d refuse; (6) Hood

" The district court additionally found that Dr. Brooks had
violated Ake by not delving into mtigation issues and by not
provi di ng assi stance to prepare a nmtigation defense; however, the
court noted that Hood s Ake claimdid not enconpass the mtigation
i ssue, and therefore refused to address it.
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took his girlfriend to Texas from I ndi ana and tol d her nother that
he woul d kill her if she refused to allow himto see her daughter;
(7) after working at Taco Bell for only three days Hood was fired
for fighting; (8) shortly before the nurders, Hood raped a
different 15-year old girl who was visiting himand threatened to
kill her if she told anyone; and (9) Hood was “witten up” for
fighting with another inmate while in prison awaiting trial on the
mur der char ge. Based on the strength of this non-psychiatric
evidence, the district court determined that any error in not
all owi ng Hood to have the benefit of an independent, confidenti al
psychiatric expert on the issue of future dangerousness, or any
| ack of help by Dr. Brooks in preparing a defense on this issue

was harnl ess.

The district court next addressed Hood's claim that tria
counsel provided ineffective assistance at the punishnent phase.
The district court rejected Hood s constructive ineffective
assi stance argunent, in which he contended that the trial court’s
order rendered counsel’s representation ineffective. The district
court held that its conclusion that any Ake error was harnl ess
precluded a determnation that a deficiency in counsel’s
performance precipitated by the court’s order was prejudicial under

Strickland v. WAshington, 466 U S. 668 (1984). The district court

al so rejected Hood’ s contention that counsel shoul d have done nore
to preserve the right to an i ndependent, confidential psychiatric

expert. The district court found that as counsel had tw ce noved
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unsuccessful ly for appoi ntment of such an expert, their performance
was not deficient.

The district court nevertheless found that trial counsel’s
m sreading of the trial court’s order, and the incorrect advice
given Hood based on the msreading, constituted deficient
performance. The court added, however, that even if counsel had
correctly read the order and advised Hood not to submt to Dr.
Brooks’s evaluation, the only remaining options for counsel were
either to have Hood submt to a joint interview by psychiatrists
for the state and defense, or to forgo any expert psychiatric
assi stance entirely. Thus, the district court held that because
Hood failed to denonstrate that there was a probability that his
sentenci ng woul d have been different but for counsel’s failure to
pursue the remaining alternatives, he failed to establish
Strickland prejudice.

Regarding mtigation evidence, the district court rejected the
contention that counsel’s failure to comunicate directly with Hood
resulted in a failure to recognize the need to obtain additional
medical testing and an additional expert and, therefore,
constituted ineffective assistance. The district court found that
the opinion Hood clainmed mght have been obtained from an
additional expert — that his nental inpairnments contributed
to his behavior —was already contained in Dr. Brooks s report.
The district court identified the “real probleni as the trial
court’s failure to order Dr. Brooks, and Brooks's own refusal, to

assi st defense counsel in preparing and presenting their case in
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mtigation. The court reasoned that, because counsel should not
have had to pursue an additional expert, the failure to do so did
not constitute deficient perfornmnce.

The district court determ ned, however, that counsel’s
decision to use his legal assistant, Ms. Heitmller, toinvestigate
Hood’ s background concerning issues of mtigation was deficient
performance. This was because Ms. Heitmller was not qualified to
conduct such an investigation, and counsel had readily avail able
the services of a trained, court-appointed investigator.
The district court noted the follow ng newnitigation evidence that
was gat hered post-trial: (1) Hood's famly noved often because of
financial and | egal trouble; his father served jail tine for theft,
made no financial contribution to the famly, and was under
investigation for incest; (2) Hood' s nother was raised in an
abusi ve hone and consequently was unenotional to her children and
deni ed or tolerated her husband' s abuse of Hood and his siblings;
(3) Hood's father verbally and physically abused him (4) Hood's
parents sent him conflicting signals on noral issues; (5) Hood
suffered brain damage at age three after being hit by a truck,
inpairing his intellectual and enoti onal devel opnent; (6) Hood was
ridicul ed by cl assmat es because of his intellectual inpairnent; and
(7) Hood mani fested enotional and behavioral problens at a young
age, and they appeared to worsen over tinme. Although it | abeled

this “a close question,” the district court neverthel ess determ ned
that there was not a reasonabl e probability that a juror woul d have

vot ed agai nst the death penalty in Hood s case and, therefore, that
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he had not shown Strickland prejudice. The district court based

this determ nation on a conparison of Hood’'s facts wth those of

the petitioner in Wllianms v. Taylor, 529 U S. 362 (2000), finding

that the cases were simlar but concluding that WIllians's
denonstration of renorse after his crines “rendered hi mnore wort hy
of mercy” than Hood. The court thus found that there was no
i kelihood that Hood's jury would have been swayed by the
mtigation evidence.

Hood's final ineffective assistance clai m—that counsel was
ineffective for not presenting the above-nentioned mtigating
evidence to Dr. Brooks —was al so rejected by the district court.
It determ ned that even if counsel had perforned conpetently by
showing Dr. Brooks the mtigating evidence, there was still no
reasonable probability that the result of the penalty-phase
proceedi ngs woul d have been different. The court so concl uded
because the trial judge’'s order did not direct Dr. Brooks to
provi de such assistance, and Dr. Brooks acted in conformty with
what he believed the order required, i.e. an inpartial psychiatric
eval uati on.

Finally, the district court rejected Hood s contention that
the cumulative effect of his trial errors rendered his trial
fundanentally wunfair. The district court found that the
conbination of the trial court’s Ake error in not ordering Dr.
Brooks to assist the defense on the issue of Hood s future
dangerousness, and of counsel’s failure to present nore extensive

evidence in mtigation, did not have a substantial or injurious
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effect on the jury' s verdict. The district court based this
determ nation on “the very strong non-psychiatric evidence of
future dangerousness, the doubl e-edged nature of the mtigating
evi dence, ® and Hood’s | ack of either renbrse or rehabilitation.”

The district court granted the State’s notion for summary
j udgnment and deni ed Hood's petition for habeas relief. Hood filed
a tinely notice of appeal and noved to anend the judgnent and,
alternatively, for a newtrial. He also noved for a COA

The district court granted Hood a COA on the foll ow ng i ssues:
(1) Whet her Hood' s counsel’s msreading of the trial court’s order
regarding the psychiatrist examnation, and delegating to an
untrained legal assistant the investigation into potential
mtigating evidence, created a reasonable probability that the
result of his punishnment hearing would have been different had
counsel’s performance been adequate, and (2) whether the
conbi nation of the violations of Hood s rights under Ake and his
counsel s deficient performance had a substantial and injurious
effect on the jury's decision, thereby depriving him of a fair
trial. COA was denied on all other clains, and the district court
deni ed Hood’ s post-judgnent notion.

|1
W my not grant a COA unless the applicant nekes a

substantial showing of the denial of a constitutional right.

8 The district court recognized that the mtigating evidence
of Hood's nental inpairnent would be a “double-edged sword,”
because, despite reducing his noral culpability, it also would have
i ncreased the probability of his future dangerousness.
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See 28 U.S.C. § 2253(c)(2). “The COA determ nation under 8§ 2253(c)
requires an overview of the clains in the habeas petition and a

general assessnent of their nerits.” MIller-El v. Cockrell, 123 S.

Ct. 1029, 1039 (2003). W look to the district court’s application
of the Antiterrorismand Effective Death Penalty Act (AEDPA) to the
petitioner’s constitutional clains and asks whether the district
court’s resolution of those clains was debatabl e anong jurists of

reason.

| SSUE 1: VWhet her the district court m sappliedthe Brecht harnl ess
error standard

Hood argues that in reviewwng the harm essness of the
trial errors, the district court used the wong standard when
it assessed whet her there was a “‘reasonabl e probability’” that the
result of the punishnment phase would have been different but for

the errors. Relying on Brecht and Wods v. Johnson, 75 F.3d 1017,

1027 (5th Gr. 1996), Hood contends that the district court was

required to ask instead whether there was nmore than a nere
possibility’” that the error contributed to the verdict. Noting
that the district court found the issue whether the penalty

(13}

proceedi ngs woul d have been different a cl ose question,’” Hood
argues that he is entitled to relief under the “nore than a nere
possibility” standard. He further contends that under the “nore
than a nere possibility” standard, the cunul ative inpact of the

trial errors requires a finding of harm
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Brecht held that constitutional errors that do not require
automatic reversal woul d be assessed on coll ateral revi ew under the

harm ess error standard set forth in Kotteakos v. United States, 328

U S 750 (1946). 507 U. S. at 623. Under that standard, the error
must have “had substantial and injurious effect or influence in
determning the jury' s verdict” for the petitioner to obtain habeas
relief. 1d. In Wods, we reasoned that, under Brecht, a defendant
is not entitled to relief “unless there is nore than a nere
reasonable possibility that [the constitutional trial error]
contributed to the verdict.” 75 F.3d at 1026. W noted further that
the Brecht standard does not require the petitioner to prove by the
nore demandi ng “reasonabl e probability” standard that, absent the
error, the result of the proceedi ng woul d have been different. |d.

at 1027 (citing Kyles v. Wiitley, 514 U S. 419, 436 (1995); see al so

Barrientes v. Johnson, 221 F.3d 741, 756 (5th G r. 2000) (noting

that the “reasonable probability” standard is nore denmandi ng than
the Brecht harm ess error standard).

Hood asserts that the district court erroneously held him
to the nore demandi ng “reasonabl e probability” standard when it (1)
eval uated the harm essness of the Ake errors, (2) evaluated the
prejudice prong of his ineffective assistance of counsel clains,
and (3) evaluated the effect of the cunulative error. The record,
however, does not support Hood's assertion that the district court
applied the “reasonabl e probability” standard when eval uating the
Ake clainms. Based on its summary of the non-psychiatric evidence

of Hood’ s future dangerousness, the district court held that Hood’ s
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future dangerousness woul d have been a foregone conclusion in the
m nd of the jury, so that any Ake error was harm ess. Further, the
district court correctly identified the Brecht standard, and no
where in this portion of its opinion does the court use the words
“reasonabl e probability.”

Additionally, the Brecht standard was i napplicable to Hood s
i neffective assistance cl ains. Instead, the district court was

required to eval uate whether “there [was] a reasonable probability

that, but for counsel’s unprofessional errors, the result of the

proceedi ng woul d have been different.” Strickland, 466 U. S. at 694

(enphasi s added). The court thus applied the appropriate standard
when determ ni ng whet her counsel’s errors were prejudicial. The
district court concluded that there was not a “reasonable
probability” that the result of Hood' s penalty proceeding woul d

have been different. See also Barrientes, 221 F.3d at 756 (noting

that “Strickland clains utilize the nore demanding °‘reasonable

probability’ standard”).

Finally, the district court reviewed Hood's claim of
cunul ative error under the Brecht standard and determ ned that
counsel’s failure to introduce the psychiatric and the mtigating
evi dence woul d not have substantially or injuriously influenced the
verdict. There is no support in the record for Hood' s contention
that the district court applied the “reasonable probability”

standard to this claim
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Based on the foregoing argunents, Hood has not denonstrated
that the district court’s resolution of these constitutional clains

was debat abl e.

| SSUE 2: VWhet her the district court erroneously eval uated the Ake
errors under the harnl ess error standard

Hood insists that the district court erroneously classified
the Ake errors as “trial” errors (which are properly eval uated
under the harm ess error standard), when the errors were in fact
“structural” and, therefore, required automatic reversal. Relying
on our decision in Wite, Hood contends that a defendant who nakes
a showing that his nental condition could have been a significant
mtigating factor and then suffers an Ake error has suffered a
structural error. He further notes that the TCCA has hel d t hat Ake
error is not subject to a harmess error analysis and, further,
that in Ake, the Suprenme Court reversed and remanded w thout
conducting a harn ess error anal ysis.

Whet her a constitutional error is reviewed for harn ess error
depends on whether the error is characterized as “trial error”
or “structural error.” Wiite, 153 F.3d at 201. “Trial error”
occurs during the presentation of the case and is subject to a
harm ess error analysis because “it ‘may . . . be quantitatively
assessed in the context of other evidence presented in order
to determne [the effect it had on the trial].’”” 1d. (quoting
Brecht, 507 U.S. at 629). “Structural error,” however, “‘affect][s]

the framework within which the trial proceeds, rather than sinply
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an error inthe trial process itself’” and is therefore not subject
to the harm ess error analysis. 1d. at 201-02 (quoting Arizona v.
Ful mi nante, 499 U. S. 279, 310 (1991)).

In Ake, the Suprene Court held in relevant part that when the
state presents psychiatric evidence on the issue of a capita
defendant’s future dangerousness for purposes of establishing an
aggravating factor to be considered at sentencing, due process
requires that the defendant be afforded access to a psychiatric
exam nation on relevant issues, to psychiatric testinony, and
to assistance in preparation at the penalty phase. 470 U S. at 83-
84. After determning that Ake suffered due process violations
when he was denied the assistance of a psychiatrist, the Court
reversed and renmanded for a newtrial. 1d. at 86-87.

The Court has never held definitively, however, that Ake error

is structural. See Briseno v. Cockrell, 274 F.3d 204, 210-11 (5th

Cir. 2001) (recognizing sane). Indeed, in Tuggle v. Netherl and,

516 U.S. 10, 14 (1995), the Court remanded for a determ nation
“whet her, or by what procedures, the sentence m ght be sustai ned or
reimposed” in light of an Ake error, specifically noting that
neither the state court nor the Court of Appeals had addressed the
applicability of the harnl ess error anal ysis.

A federal habeas petitioner nust establish that he is
entitled to relief wunder “clearly established Federal |[aw,
as determned by the Suprene Court of the United States.”
28 USC 8§ 2254(d)(1); see Wllianms, 529 US. at 381.

Consequent |y, the absence of Suprene Court authority on this issue,
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in addition to the fact that the district court’s use of the
harm ess error analysis was not inconsistent with other Suprene
Court precedent, precludes a finding that the district court’s

resolution of the constitutional clai mwas debatable. Cf. Ledford

V. Thomas, 275 F.3d 471, 474 (5th Cr. 2001) (absence of Suprene
Court precedent on point precluded finding that state court’s
adj udi cati on i nvol ved an unreasonabl e application of federal |aw),

cert. denied, 536 U S. 927 (2002).

Furt her nore, because relief nust be established under federal

| aw, Hood’'s contention based on Rey v. State, 897 S.W2d 333, 346

(Tex. Cim App. 1995) (holding that Ake error cannot be eval uated
for harm), that the TCCA has held Ake error to be structural, is
irrelevant. Citing the absence of an explicit statenent fromthe
Suprene Court on this issue, we have concluded that Rey’s hol ding

has been overruled by Cain v. State, 947 S.W2d 262, 264 (Tex.

Crim App. 1997),° which held that “[e]xcept for certain federa

constitutional errors | abeled by the United States Suprene Court as

‘structural,’” noerror . . . is categorically immune to a harnl ess

error analysis.” Briseno, 274 F.3d at 210-11 (internal quotations
omtted) (quoting Cain, 947 S.W2d at 264) (enphasis added).
Finally, we have squarely addressed this issue and have held
that Ake errors are subject to harmess error review \Vhite, 153
F.3d at 201 (“Three other circuits have expressly concluded that

Ake error is subject to harm ess-error analysis, and we now join

® Cain was superseded by statute on other grounds by Aguirre-
Mata v. State, 992 S.W2d 495, 497-98 (Tex. Crim App. 1999).
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them”). Hood urges that White |imted the application of harm ess
error reviewto cases in which a defendant failed to nake a show ng
that his nental condition could have been a significant mtigating
factor, |eaving unanswered the question whether a defendant who
makes a proper showng and then suffers an Ake violation has
suffered a “trial” or “structural” error. Hood reads Wite too
narrow y; but even assum ng arguendo that White did not foreclose
a determnation that Ake error is structural when a defendant has
established to the state trial court that his nental condition
could have been a significant mtigating factor, Hood failed to
make such a show ng. Like Wite, Hood argued that he was entitled
to the appointnent of a psychiatrist only because the State
intended to present its own psychiatric testinony; he nade no
show ng that he was entitled to a psychiatrist on any ot her basis.
Wiite, 153 F.3d at 204. Wite held such a showing insufficient to
establish that any purported Ake error was structural. See Wite,
153 F.3d at 203-04 (holding that showng of an entitlenent to
psychi atric assi stance on the sole basis that the State intended to
present expert testinony was subject only to harmless error
review).

In light of the foregoing, Hood has not denonstrated an

entitlenment to a COA on this issue.
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| SSUES 3-8: VWhet her t he speci fi ed Ake errors require
aut omatic reversal

Hood does not brief issues three through eight; he instead
states that each is premsed on his contention that the district
court erroneously evaluated the Ake error under the harnl ess error
standard. As just noted, however, Hood has not denonstrated that
the propriety of the district court’s application of the harm ess
error standard is debatable. Therefore, he has also failed to

denonstrate entitlenent to a COA on issues three through eight.

| SSUE 9: Whet her the trial court, by forcing Hood to el ect bet ween
his constitutional ri ghts, created a constructive
i neffective assistance of counsel requiring automatic
reversa

Hood contends that the state trial court’s order appointing
a psychiatrist assured that defense counsel’s assistance would
be ineffective. He argues that the alternatives provi ded def eated
the adversarial nature of the proceedi ngs, inasnuch as the common
thread to each alternative was that the State would receive
full disclosure. Hood asserts that the district court’s

determ nation that he established no Strickland prejudice as a

result of this error was based on the court’s erroneous
determ nation that the Ake errors were harmess trial errors rather
than structural errors and, therefore, that he is necessarily
entitled to a COA on this issue as well.

As a prefatory matter, we note that the issue whether Hood

exhausted his “constructive” ineffective assistance claim was
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raised in the district court. In his 8 2254 petition, Hood
contended that “the facts and argunent set forthin this Caimwere
presented to the State habeas court as part of Cains 1 and 2.”
The State argues, however, that Hood presented this claimfor the
first time in his federal habeas proceedings and that it was
therefore procedurally barred. The district court did not address
the State’s procedural bar contention, instead disposing of the
claimon its nerits.

A review of the state habeas application reveals that
this “constructive” ineffective assi stance clai mwas not rai sed and

t heref ore was not exhausted. See Nobles v. Johnson, 127 F. 3d 409,

420 (5th Gr. 1997) (exhaustion requirenent is not net nerely
because the facts necessary to support the federal claim were
before the state court). Wen a claimis unexhausted and therefore
procedurally barred, however, it nmay neverthel ess be denied on the

merits. Smth v. Cockrell, 311 F.3d 661, 684 (5th Cr. 2002).

Hood woul d be precluded fromraising his “constructive” ineffective
assistance claimin the state courts under Texas' s abuse of the
wit doctrine, because he has cited no cause for his failure to
raise this claimin his state habeas application. It is therefore

procedurally barred. See Nobles, 127 F.3d at 423.

Not wi t hst andi ng the applicability of procedural bar, however,
we find that this claimfails on its nerits, because it hinges on
Hood' s contention that heis entitled to a COA on the i ssue whet her
Ake errors are structural. As previously discussed, in the absence

of clearly established Suprene Court |aw holding that Ake errors
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are structural, Hood cannot denonstrate an entitlenent to a COA on
that issue. Therefore, he is not entitled to a COA on his
constructive ineffective assistance claim In addition, Wite
supports the district court’s determnation that, because the Ake

error was harm ess, Hood was precl uded fromestablishing Strickl and

prejudice. See 153 F.3d at 208; R 2, 499.
11
Hood has not established an entitlenent to a COA on any of the
i ssues raised herein, and, therefore, his notion to expand the COA
grant is

DENI ED.
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