IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-41233
SUMVARY CALENDAR

DON KRUEGER CONSTRUCTI ON CO. ,
Pl ai ntiff-Counter Defendant-Appell ee,
vVer sus
ALLI ANCE STEEL, | NC. ,

Def endant - Count er C ai mant - Appel | ant .

Appeal fromthe United States District Court for the
Sout hern District of Texas, Victoria Division
No. V-98-CV-29

August 7, 2001
Before JOLLY, JONES, and BENAVIDES, Circuit Judges.
PER CURI AM:

Defendant Alliance Steel, Inc. (“Alliance”) appeals the
district court’s award of damages in this breach of contract case
involving Alliance’'s agreenent to supply a pre-engineered stee
building to Plaintiff Don Krueger Construction Conpany (“Krueger”).

Finding no error inthe district court’s determ nation that Krueger

"Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5TH CR R 47.5. 4.

1



reasonably mtigated its danmages when it accepted a higher bid
after Alliance repudi ated the contract, we AFFIRM
I

In January 1998 Krueger, bidding for a contract to construct
an elenentary school, solicited bids from subcontractors to
construct and provide a steel building for use in construction of
the school. Alliance submtted a bid of $459, 603; the next | owest
bid, submtted by Ceco Builders, was $959, 724. Al though Krueger
had never done business with Alliance, Krueger accepted its bid
because it was significantly |ower than the other bids received.

At Alliance’s request, Krueger sent a letter to Alliance
confirmng that Alliance had been awarded the contract. That
letter also stated that Alliance would be receiving a purchase
order for the building within two weeks that was to be signed and
returned to Krueger. No objections to this letter were nade by
Al li ance.

Soon after, Alliance sent a letter asking Krueger to sign
Alliance’s form contract to formalize the agreenent in witing.
Wi | e i ndustry customprovi des that the general contractor supplies
t he subcontractor with a purchase order containing the terns of the
agreenent, Alliance apparently did not conduct business according
to this custom and preferred to utilize its own form contract.
Krueger examned Alliance’s form contract and discovered sone

vari ances between provisions in that contract and the requirenents



of Krueger’s contract with the school district.?

After a series of conversations and confrontations during
which Alliance refused to sign Krueger’s purchase order, Alliance
eventual ly repudi ated the contract.? Follow ng the breach, Krueger
sought substitute bids for steel buildings in order for it to neet
the demands of its contract with the school district. Al t hough
Krueger received a bid fromMart, Inc. to supply the building for
$491, 184, Krueger eventually accepted the bid of Md-Wst Stee
Bui | di ng Conpany for $742,264. Krueger did not utilize Mart’s bid
because Mart was a vendor, not a manufacturer, and was planning to
buy a steel building from Aliance and supply it to Krueger.
Concerned about Alliance’s apparent refusal to accept the terns of
Krueger’s contract with the school district, Krueger did not accept
Mart’ s bid.

Al l'i ance argued before the district court that Krueger failed
to mtigate its damages by accepting the higher bid. The district
court ruled that Krueger properly mtigated its danmages despite
accepting the higher bid because Mart’s reputation was unknown and

Mart was not going to manufacture the building itself, but rather

Specifically, Aliance provided warranties that were nore
limted than those required by the school district, 1included
di fferent choice of | aw provisions, and did not include |iquidated
damages.

2The formation of a contract between Krueger and Alliance is
undi sputed, and Alliance does not appeal the district court’s
determ nation that Alliance repudiated the contract on March 6,
1998.



use Alliance’s building. The court found that, because Alliance
had al ready acknow edged its refusal to sign Krueger’s purchase
order w thout nodifications, Krueger acted reasonably when it
refused to accept that bid.
I

Al liance appeals only the district court’s finding that
Krueger mtigated its danages. Al liance bears the burden of
show ng that Krueger’s mtigation efforts were insufficient. See

Bank One, Texas, N. A v. Taylor, 970 F.2d 16, 29 (5th Cr. 1992).

When eval uating the propriety of cover follow ng a breach of
contract, a court should determ ne “whether at the tinme and pl ace
t he buyer acted in good faith and in a reasonable manner, and it is
immaterial that hindsight may | ater prove that the nethod of cover
used was not the cheapest or nost effective.” Tex. Bus. & Com
Code Ann. 8§ 2.712, cm. 2. The district court has witten a
thorough opinion in this case, and we agree wth the district
court’s concl usion that Krueger acted reasonably inits decisionto
reject Mart’s bid. Krueger was unfamliar with Mart’s reputati on,
whi | e Krueger had prior business dealings with Md-Wst, whose bid
Krueger eventually accepted. Mst inportantly, Mart was not even
pl anning to manufacture the building; instead, it intended to
purchase Alliance’s building, mark up the price, and re-sell it to
Krueger. Knowi ng fromprior dealings that Alliance had refused to

sign Krueger’s purchase order and had not agreed to sone of the



requi renents of the general contract between Krueger and t he school
district, Krueger nade a reasonable choice to pass on Mart’'s bid.

Under these facts, Alliance has failed to satisfy its burden
of showi ng that Krueger’s mtigation efforts were deficient. The
district court’s award of danmages is therefore

AFFI RMED.



