IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-41118

UNI TED STATES OF AMERI CA

Plaintiff - Appellee

V.

AVARO GARZA GARZA

Def endant - Appel | ant

Appeal fromthe United States District Court
for the Southern District of Texas
No. L-00-CR-464-1

February 27, 2002
Bef ore KING Chief Judge, and REAVLEY and WENER, Ci rcuit Judges.
PER CURI AM *
Def endant Amaro Garza- Garza appeal s his sentence i nposed by
the district court for a violation of 8 U S.C. § 1326. For the

foll ow ng reasons, we AFFI RV

Pursuant to 5THCQR R 47.5, the court has determned that this
opi ni on shoul d not be published and is not precedent except under the
limted circunstances set forth in 5THQR R 47.5. 4.



| . Factual and Procedural History

Amaro Garza-Garza pleaded guilty to illegal reentry after
deportation, a violation of 8 U S.C. § 1326(a). Violations of
§ 1326(a) are generally punishable by up to two years in prison.?
| f the defendant was deported after being convicted of an
aggravated fel ony, however, 8 1326(b)(2) increases the maximm
termof inprisonnent to twenty years.? The sentencing guideline
applicable to § 1326 calls for a base offense |evel of eight.

U. S. SENTENCI NG GUI DELINES MANUAL 8§ 2L1.2(a) (1998). This base

1 Section 1326(a) reads in relevant part:

(a) [Alny alien who —
(1) has been deni ed adm ssi on, excluded,
deported, or renoved or has departed the
United States while an order of
excl usi on, deportation, or renoval is
out st andi ng, and thereafter
(2) enters, attenpts to enter, or is at
any tinme found in, the United States,
unless . . . the Attorney Ceneral has
expressly consented to such alien’s
reappl ying for adm ssion . :

shall be fined under Title 18, or inprisoned

not nore than 2 years, or both.

8 U S.C. 8§ 1326(a) (1994).

2 Section 1326(b) reads in relevant part:
(b) Notw t hstandi ng subsection (a) of this
section, in the case of any alien described
in such subsection —

(2) whose renoval was subsequent to a
conviction for comm ssion of an
aggravated felony, such alien shall be
fined under such Title, inprisoned not
nmore than 20 years, or both

8 U.S.C. § 1326(b) (1994).



of fense level is increased by sixteen levels if the defendant has
a prior aggravated-felony conviction. 1d. at 8 2L1.2(b)(1)(A).
In Garza-Garza's case, the Presentence |Investigation Report (the
“PSR’) recommended a base offense |evel of eight, an increase of
si xteen | evel s because of two prior aggravated-fel ony
convictions, and a decrease of three |evels because of Garza-
Garza' s acceptance of responsibility, for a total offense |evel

of twenty-one. In support of the sixteen-level increase, the PSR
listed Garza-Garza's felony conviction for driving while
intoxicated (“DW”) and his felony conviction for cocai ne
possessi on.

The district court adopted the findings of the PSR and
sentenced Garza-Garza to seventy-seven nonths of inprisonnent,
three years of supervised rel ease, and a special assessnent of
$100.°* Garza-Garza tinely appeals his sentence, arguing that:

(1) the district court inproperly classified his felony DW
conviction as an aggravated felony and thus inproperly enhanced
his sentence, and (2) the district court inproperly enhanced his
sentence for a prior aggravated-felony conviction because his
indictnment for the reentry offense did not allege such a

convi cti on.

3 This termof inprisonnment is within the range applicable to an
of fense | evel of twenty-one and a crimnal history category of V. U S.
SENTENCI NG GUI DELI NES MANUAL Ch. 5, Part A (sentencing table).
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1. Garza-Grza's United States v. Chapa-Garza C aim

Garza-Garza's primary argunent before this court is that the
district court inproperly considered his felony DW conviction to
be an aggravated felony and thus inproperly enhanced his
sentence. Because Garza-Garza raises this argunent for the first
time on appeal, we review Garza-Garza's sentence for plain error.

United States v. Calverley, 37 F.3d 160, 162 (5th Cr. 1994) (en

banc). W find plain error only if (1) there was an error (2)
that was clear and obvious and (3) that affected the defendant’s

substantial rights. United States v. O ano, 507 U S. 725, 732

(1993). Wien these elenents are present, we nmay exercise our
discretion to correct the error only if it “seriously affect][s]
the fairness, integrity, or public reputation of judicial
proceedings.” 1d. (internal citations and quotations omtted).
Under the sentencing guidelines applicable to illegal re-
entry convictions under 8§ 1326, a sixteen-level enhancenent is
proper if the defendant’s prior deportation followed a conviction
for an “aggravated felony.” U. S. SENTENCI NG GUI DELI NES MANUAL
8§ 2L1.2(b)(1)(A). The comentary to 8 2L1.2 of the sentencing
gui del i nes adopts the definition of “aggravated felony” in 8
US C 8§ 1101(a)(43). Under that definition, “aggravated felony”
includes “a crinme of violence.” 8 U S . C. 8§ 1101(a)(43)(F)
(1994). At the tinme of Garza-Garza' s sentencing, this court’s

precedent suggested that Garza-Garza’'s felony DW conviction was



properly classified as an aggravated-fel ony conviction. See

Camacho-Marroquin v. I.N. S., 188 F.3d 649, 652 (5th Gr. 1999),

opinion withdrawn and reh’g dism ssed, 222 F.3d 1040 (2000)

(determning that a felony DW in Texas is a crinme of violence

and thus an aggravated felony); see also United States v.

DeSant i ago- Gonzal ez, 207 F.3d 261, 264 (5th Cr. 2000) (holding
t hat m sdeneanor DW's are crinmes of violence under a different
sentencing guideline). Consistent with this precedent, the PSR
classified Garza-Garza's felony DW conviction as an aggravat ed-
fel ony conviction and reconmended an of fense | evel increase of

sixteen.* The district court adopted the PSR s reconmendati ons.

In light of Canmacho-Marroquin and DeSanti ago- Gonzal ez, Garza-

Garza did not chall enge the sixteen-level enhancenent in the
district court.

On March 1, 2001, after Garza-Garza' s sentencing, this court
held that a felony DW in Texas is not a crine of violence and,
therefore, is not an aggravated felony under § 2L1.2(b)(1)(A) of

the sentencing guidelines. United States v. Chapa-Grza, 243

F.3d 921, 927 (5th Cir. 2001).° Thus, a prior felony DW

convi ction cannot support an offense-level increase of sixteen in

4 In support of its recomended sixteen-|level enhancenent, the PSR
also listed Garza-Garza's felony conviction for cocai ne possessi on.

5 In August 2001, we denied the government’s petition for rehearing
i n Chapa-Garza. Thus, the governnent’s request that this court defer its
decision in this case until it renders a decision on that petition for
rehearing i s noot.




illegal re-entry cases. Assumng that the district court in this
case relied exclusively on Garza-Garza's felony DW conviction in
adopting the PSR s recomended si xteen-|evel enhancenent, the
district court, albeit understandably, conmtted a clear and
obvious error.® Furthernore, without a prior aggravated-fel ony
conviction, Garza-Garza's total offense |evel woul d have been
ten: a base offense |evel of eight, a four-level increase for a
prior “nonaggravated” felony conviction, and a two-I evel
reduction for acceptance of responsibility. U S. SENTENC NG

GuUI DELI NES MANUAL 88 2L1.2(a), (b)(1)(B) & 3El.1(a).’ An offense

| evel of ten corresponds to an inprisonnent range of twenty-one
to twenty-seven nonths. 1d. at Ch.5, Part A (sentencing table).
In contrast, the offense | evel of twenty-one assigned to Garza-
Garza corresponds to an inprisonnent range of seventy to eighty-
seven nonths, id., and the district court sentenced Garza-Grza
to seventy-seven nonths of inprisonnent. Assum ng Garza-Garza’s
sentence resulted fromthe incorrect classification of his felony

DW conviction as an aggravated-felony conviction, the dramatic

5 |t is not clear fromthe record whether the district court enhanced
Garza-Grza's sentence because of his DW conviction, his cocai ne
conviction, or both. For purposes of our analysis, we give Garza-Grza the
benefit of the doubt and assune that the district court based the sixteen-
| evel enhancenent exclusively on Garza-Garza' s DW conviction.

” A defendant with a total offense level of ten is entitled to a two-
| evel reduction for acceptance of responsibility. U S. SENTENCI NG QU DELI NES
ManuAaL 8 3El1.1(a). A defendant with a total offense |evel greater than
si xteen, however, may qualify for a three-level reduction for acceptance of
responsibility. 1d. at 8§ 3El. 1(b).



increase in the recomended i nprisonnent range and in Garza-
Garza's actual termof inprisonnent affected his substanti al

rights. United States v. WIllianson, 183 F.3d 458, 464 (5th Cr

1999) (concluding that a twofold increase in prison tine affected
the defendant’s substantial rights). Even faced with a clear and
obvious error that affected Garza-Garza' s substantial rights,
however, we will correct the error only if it seriously affects
the fairness, integrity, or public reputation of the judicial
proceedi ngs. d ano, 507 U S. at 732.

In addition to the felony DW conviction, Garza-Garza was
convi cted of possession of cocaine prior to deportation and
sentenced to six years of inprisonnent. This felony cocaine
conviction is an aggravated felony for purposes of the sixteen-
| evel enhancement under 8§ 2L1.2(b)(1)(A) of the sentencing

guidelines. United States v. Hi nojosa-lLopez, 130 F. 3d 691, 694

(5th Gr. 1997). Thus, if we vacate Garza-Garza's sentence and
remand for resentencing, the district court could permssibly
rely on Garza-Garza's aggravated-felony cocaine conviction to
reinstate the sentence of seventy-seven nonths of inprisonnent.
When reviewing for plain error, we uphold a defendant’s sentence
if the district court could reinstate the sane sentence on renmand
by relying on a reasonable application of the sentencing

guidelines. United States v. Ravitch, 128 F.3d 865, 871 (5th

Cr. 1997). Accordingly, the district court’s erroneous



classification of Garza-Garza' s felony DW conviction did not
seriously affect the fairness, integrity, or public reputation of
the judicial proceedings in this case, and we decline to vacate
Gar za- Garza’' s sentence on that ground.?

[, Garza-Grza's Apprendi v. New Jersey Claim

Citing Apprendi v. New Jersey, 530 U S. 466 (2000), Garza-

Garza argues that, because the indictnment did not allege a prior
aggravat ed-fel ony conviction, the district court erred in

i nposi ng a sentence in excess of the two-year statutory maxi num
sentence under 8 U.S.C. 8§ 1326(a).° Garza-Garza raised his
Apprendi objection before the district court at sentencing. W

review de novo Garza-Garza's challenge to the sufficiency of the

8 @Garza-Garza argues that this court should not affirmhis sentence
on an alternative ground because he had no opportunity at sentencing to
obj ect to an enhancenent based upon his cocaine conviction. This argunent
IS unpersuasi ve because the PSR |listed the cocaine conviction in support of
its recommendati on of the sixteen-|level enhancenent. Garza-Garza did not
object to that portion of the PSR

°® The indictnent reads:
On or about Decenber 16, 1999, in the
Southern District of Texas and within the
jurisdiction of the Court, Defendant, AMARO
GARZA- GARZA, an alien who had previously been
deni ed adm ssion, excluded, deported, or
renmoved, or has departed the United States
whil e an order of exclusion, deportation or
renmoval is outstandi ng, and havi ng not
obt ai ned the consent of the Attorney General
of the United States for reapplication by the
Def endant for adm ssion into the United
States, thereafter entered the United States.
In violation of Title 8, United States Code,
Section 1326.



indictment and to the legality of the district court’s inposition

of his sentence. See United States v. Cabrera-Teran, 168 F. 3d

141, 143 (5th G r. 1999) (reviewi ng de novo a challenge to the

sufficiency of the indictnent); see also United States v. A

Femal e Juvenile, 103 F. 3d 14, 15 n.1 (5th Cr. 1996) (review ng

de novo a challenge to the legality of the district court’s
i mposition of a crimnal sentence).?

In Al nendarez-Torres v. United States, 523 U. S. 224, 226-27

(1998), the Suprenme Court held that an indictnent in an ill egal
re-entry case need not allege a defendant’s prior aggravat ed-
felony conviction in order for the district court to enhance the
def endant’s sentence under 8 1326(b)(2).' Although the Court’s
recent decision in Apprendi states that “it is arguabl e that

Al nendarez-Torres was incorrectly decided,” the Apprendi Court

explicitly declined to overrule Al nendarez-Torres. Apprendi, 530

U S at 489-90; see also United States v. Dabeit, 231 F.3d 979,

984 (5th G r. 2000) (noting that the Suprenme Court in Apprend

“expressly declined to overrule Al nendarez-Torres”). Thus, we

10 The governnent argues that we should review Garza-Garza' s Apprendi
claimfor plain error because Garza- Garza “never contested the adequacy of
the notice of the applicability of the statute inasmuch as the statute, 8
US C 8 1326, was correctly cited in the indictnment.” This argunent fails
because “statutory citations may not stand in place of the inclusion of an
el ement of the crime.” Cabrera-Teran, 168 F.3d at 145. Thus, Garza-Garza
is entitled to de novo revi ew concerni ng whether the indictnment supports
hi s enhanced sentence.

11 Garza-Garza concedes that his Apprendi claimis foreclosed by the
Court’s holding in Al nendarez-Torres. However, Garza-Garza raises the
claimin this court to preserve the issue for Suprene Court review

9



must apply the holding of Alnendarez-Torres to Garza-QGarza’'s

claim“unless and until the Suprenme Court itself determnes to
overrule it.” Dabeit, 231 F.3d at 984 (internal citations and
quotations omtted). Accordingly, the district court did not err
i n enhanci ng Garza-Garza’'s sentence beyond the two-year statutory
maxi mum under 8 1326(a) even though Garza-Garza' s prior
aggravat ed-fel ony conviction was not alleged in the indictnent.

| V. Concl usion

For the foregoing reasons, we AFFIRM Garza-Garza’'s sentence.
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