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PER CURIAM:*

Armando Nieto Zepeda appeals his conviction and sentence for possession with

intent to distribute more than 100 kilograms of marijuana in violation of 21 U.S.C. §§
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841(a)(1), (b)(1)(B) and 18 U.S.C. § 2.  He asserts that he was entrapped as a matter

of law and that the district court erred at sentencing because it did not realize that it had

the authority to depart from the guidelines based upon his incomplete entrapment

defense.

At trial, Nieto presented an entrapment defense but it was rejected by the jury.

We therefore review his claim that the defense should have been allowed for

sufficiency of the evidence.1  We will only reverse “if no rational jury could have found

beyond a reasonable doubt either (1) lack of government inducement or (2)

predisposition to commit the charged crime.”2  Our careful review of the record reveals

that Nieto was predisposed to commit the crime in question.3  Accordingly, he was not

entrapped as a matter of law and we affirm his conviction.

Nieto also contents that the district court misconstrued his motion for downward

departure and did not realize that it had the authority to depart based on his incomplete

entrapment defense.  While the government concedes that the district court

misconstrued Nieto’s motion, this confusion was caused by defense counsel who then
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failed to either clarify his request or object to the district court’s ruling.  We therefore

review Nieto’s claim for plain error.4  Nieto has failed to demonstrate that his

substantial rights have been affected by the district court’s error and has, therefore,

failed to show plain error.5

Accordingly, the judgment and sentence of the district court are AFFIRMED. 


