IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-40994
Conf er ence Cal endar

JOSE PADI LLA AVENDANQG,

Peti ti oner- Appel | ant,
vVer sus
UNI TED STATES OF AMERI CA,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Eastern District of Texas
USDC No. 1:99-CV-57

 June 13, 2001
Bef ore WENER, DeMOSS, and DENNI'S, G rcuit Judges.
PER CURI AM *
Jose Padilla Avendano (Avendano), federal prisoner #337799-
008, appeals the district court’s dism ssal of his purported 28
U S C 8§ 2241 petition. Because Avendano’'s petition chall enged
an order by the United States District Court for the District of

Arizona, the district court did not err in construing his

petition as a 28 U.S.C. 8 2255 notion. See Tolliver v. Dobre,

211 F.3d 876, 877-78 (5th Cr. 2000). Avendano has not shown
that “the remedy provided for under [28 U S.C.] § 2255 is

i nadequate or ineffective to test the legality of his detention.”

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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Cox v. Warden, Federal Detention Cr., 911 F.2d 1111, 1113 (5th

Cir. 1990) (internal quotations and citation omtted). He has
not shown that he will raise a claim“(i) that is based on a
retroactively applicable Suprene Court decision which establishes
that petitioner may have been convicted of a nonexistent offense
and (ii) that was foreclosed by circuit law at the tinme when the
cl ai m shoul d have been raised in the petitioner’s trial, appeal,

or first 8 2255 notion.” See Reyes-Requena v. United States, 243

F.3d 893, 904 (5th Gr. 2001). Because Avendano was convi cted
and sentenced by the United States District Court for the
District of Arizona, the district court for the Eastern District
of Texas |l acked jurisdiction to consider his 28 U S.C. § 2255
motion. See United States v. Wathersby, 958 F.2d 65, 66 (5th

Gr. 1992).
AFFI RVED.



