IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-40991
Summary Cal endar

ALFRED LEE APCDACA,

Peti ti oner- Appel | ant,
vVer sus
UNI TED STATES OF AMERI CA; EARNEST V. CHANDLER, Warden,

Respondent s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Texas
USDC No. 1:00-CV-427

~ Cctober 26, 2001
Before JONES, SMTH, and EMLIO M GARZA, Circuit Judges.
PER CURI AM *
Al fred Lee Apodaca, federal prisoner #03359-091, appeals the
district court’s dismssal of his 28 U S.C. § 2241 habeas cor pus
petition. Apodaca asserts that, pursuant to the “savings clause”

of 28 U S.C. 8§ 2255, he is entitled to assert in a habeas corpus

petition his claimbased on Richardson v. United States, 526 U S.

813, 815-16 (1999). Apodaca contends that he was not found
guilty of every elenent of his continuing crimnal enterprise

of fense because the jury was not properly instructed under

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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Ri chardson that it was required to unani nously agree on which
specific acts constituted his continuing series of violations.
To trigger the savings clause of 28 U S. C. § 2255, a habeas
petitioner’s claim (1) nmust be “based on a retroactively
appl i cabl e Suprene Court decision which establishes that the
petitioner may have been convicted of a nonexistent offense” and
(2) nmust have been “foreclosed by circuit law at the tinme when

the clai mshould have been raised in the petitioner’s trial,

appeal, or first [28 U S.C.] 8 2255 notion.” Reyes-Requena v.
United States, 243 F. 3d 893, 904 (5th G r. 2001). Because

Apodaca’ s argunents do not anount to a claimthat he was
convicted for conduct that did not constitute a crinme, he has
failed to satisfy the first prong of the savings clause test.

See Jeffers v. Chandler, 253 F.3d 827, 830-31 (5th Gr. 2001),

petition for cert. filed, (U S. Aug. 27, 2001) (No. 01-6026).

The district court’s judgnent di sm ssing Apodaca s habeas corpus

petition is AFFI RVED



