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PER CURIAM:*

Louis Tyrone Green appeals his guilty-plea conviction for conspiracy to distribute cocaine

base.  He asserts that the Government breached the plea agreement because it did not recommend
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at sentencing that his federal sentence run concurrent to any pending state sentences arising out of

the same facts giving rise to the federal prosecution.  

While we review the question of whether the Government breached the plea agreement de

novo, because Green did not object to the Government’s failure at sentencing, review is for plain

error.  See U.S. v. Reeves, 255 F.3d 208, 210 (5th Cir. 2001).  In order to establish plain error under

FED. R. CRIM. P. 52(b), a party must demonstrate (1) there was an error; (2) the error was clear and

obvious; and (3) the error affected the substantial rights of the appellant.  U.S. v. Cerverizzo, 74 F.3d

629, 631 (5th Cir. 1996).  Assuming, arguendo, that the Government’s failure to recommend

concurrent sentences was a clear and obvious error, Green still can not establish that this error

substantially affected his rights.  First, at the time of sentencing, Green had no state sentence pending.

Second, after Green pleaded guilty  and was sentenced in state court, the district court amended its

judgment to order that Green’s federal term of imprisonment  run concurrent to his state term. As the

Government’s failure did not affect the outcome of the proceeding, Green has failed to establish plain

error.   See U.S. v. Olano, 507 U.S. 725, 734 (1993) (stating that in most cases, in order to affect

substantial rights an error must affect the outcome of the proceeding). 

Therefore, Green’s guilty-plea conviction and sentence are AFFIRMED.


