IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-40885
Summary Cal endar

WOCODI E SORRELLS,
Pl ai ntiff-Appellant,
ver sus
CORRECTI ONAL OFFI CERS, Beto |; UN DENTI FI ED MCNEAL, Sergeant, Beto

| ; UNI DENTI FI ED ATWOOD, Captain, Beto |; UN DENTI FI ED FURGUSQON,
Oficer, Beto |: UN DENTI FI ED PATTERSON, 1st shift, Beto |

UNI DENTI FI ED LEONARD, Correctional Oficer 111, Beto |I; MeD CAL
STAFF, Beto |; UNI DENTIFI ED KI TCHENS, Nurse, Beto |; DOCTOR,
Psychiatric Doctor, Beto |; | NFI RMARY ADM NI STRATOR, Beto |

STATE OF TEXAS,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Texas
USDC No. 6:00-Cv-177

_Decenber 19, 2000
Bef ore H G3 NBOTHAM DUHE and WENER, Ci rcuit Judges.

PER CURI AM !

Wodi e Sorrells (Texas prisoner #801754) appeals the district
court’s dismssal of his civil rights action w thout prejudice for
failure to exhaust adm nistrative remedies in accordance with 42
US C 8§ 1997e(a). Because Sorrells failed to object to this basis

for dism ssal when recommended in the magistrate judge' s report,

! Pursuant to 5THGR R 47.5, the court has detern ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



review is for plain error only. See Douglass v. United Services

Auto. Ass’n, 79 F.3d 1415, 1428-29 (5th G r. 1996)(en banc).

Sorrells does not dispute that he failed to exhaust his cl ai ns
t hrough Step 2 of the Texas Departnent of Crimnal Justice’s (TDCJ)
grievance system | nstead, he nmmintains that he exhausted al
“avai |l abl e” adm ni strative renedi es because he recei ved a favorabl e
response to his Step 1 grievance and because his civil rights
conpl ai nt requested noney danmages, which are unavail abl e through
the grievance system of the TDCJ.

Sorrells’ assertion that he requested noney danages in his
conplaint is inconsistent wwth his pleadings in the district court.

See Wendell v. Asher, 162 F.3d 887, 892 n.2 (5th Cr. 1998). Even

if Sorrells’ conplaint requested noney damages, it al so requested
injunctive and declaratory relief, which subjected himto § 1997¢’ s

exhaustion requirenent.! See Witley v. Hunt, 158 F.3d 882, 887

(5th Gr. 1998). Sorrells’ conplaint is stanped as having been
“Tendered for Filing” in the district court on March 22, 2000,
whi ch was one day prior to the date of the favorable response in
his Step 1 grievance. Thus, Sorrells’ suit was filed prematurely,
and the district court commtted no error, plain or otherwise, in
dismssing his suit without prejudice for failure to exhaust

adm nistrative renedies. See Wendell, 162 F.3d at 891-92;

1 Although Sorrells filed a notion to anend his conpl ai nt
inan effort tolimt his requested relief to noney damages, his
nmoti on went unaddressed by the district court. Sorrells presents
no argunent that the district court erred in failing to give
effect to his notion to anend and, consequently, has waived the
i ssue. See Yohey v. Collins, 985 F.2d 222, 224-25 (5th G
1993) .




Underwood v. WIlson, 151 F.3d 292, 296 (5th GCr. 1998), cert.

deni ed, 526 U. S. 1133 (1999).
AFF| RMED.



