IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-40803
Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
DARREN LENCH TRI VEDI ,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. B-00-CR-91-1
 March 12, 2001
Before SM TH, BENAVI DES, and DENNIS Circuit Judges.
PER CURI AM *

Darren Lench Trivedi (Trivedi) appeals fromhis conviction
and sentence for attenpted illegal reentry foll ow ng deportation
inviolation of 8 U S.C. 8§ 1326. He argues the indictnent is
defective because it failed to allege he had the specific intent
to attenpt reentry into this country w thout authorization from

the Attorney CGeneral. Trivedi also argues that, pursuant to

Apprendi v. New Jersey, 530 U S. 466, 120 S. C. 2348 (2000), the

i ndi ctment was defective because it did not allege his prior

fel ony conviction and because it did not allege the timng of his

Pursuant to 5" CR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5" QR R 47.5. 4.
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prior conviction, nanely that it occurred before his |ast
deportati on.

The indictnent in this case not only tracked the | anguage of
8 U S.C. 8 1326 but also charged Trivedi with "know ngly" and
"unlawful | y" attenpting to reenter the United States. Trivedi’s
claimbeing first raised in this appeal and not in the district
court, we construe the | anguage of the indictnment with "maxi num
liberality" and because the indictnent included the words
"know ngly" and "unlawfully," we concl ude the indictnent
sufficiently charged the essential elenents of the offense of

attenpted illegal reentry under § 1326. Cf. United States v.

Quzman- Ccanpo, 236 F.3d 233, 236-39 (5th G r. 2000).

Trivedi next argues that in light of Apprendi, 120 S. C. at
2362-63, his prior felony conviction was an el enent of the
of fense under § 1326(b)(2), and not nerely a sentence
enhancenent. He acknow edges that his argunent is forecl osed by

Al nendarez-Torres v. United States, 523 U S. 224, 247 (1998), but

states that he is preserving it for possible Suprene Court review

because the Suprene Court indicated in Apprendi that Al nendarez-

Torres may have been wongly deci ded. Because the Suprene Court

has not overruled Al nendarez-Torres, this court is conpelled to

followit. See United States v. Dabeit, 231 F.3d 979, 984

(5th Gr. 2000), cert. denied, 2001 U S. Lexis 1889 (U S. Feb
26, 2001) (No. 00-8299). Trivedi's argunent that the indictnent
must allege that his prior felony conviction occurred before his
| ast deportation is also without nerit. Trivedi has not

expl ai ned why an indictnent that, under Al nendarez-Torres, need
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not allege the defendant's prior conviction at all is deficient
for omtting the details of that prior conviction.

AFF| RMED.



