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UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

VERSUS

PAUL ANTHONY LYONS,
Def endant - Appel | ant.

Appeal fromthe United States District Court
For the Eastern District of Texas
USDC No. 1:99-CR-170

March 30, 2001
Before EMLIO M GARZA, STEWART and PARKER, Circuit Judges.
PER CURI AM *

Paul Anthony Lyons was convicted follow ng a bench trial for
being a felon in possession of a firearm Lyons was sentenced to
a 96-nonth termof inprisonnent and a three-year period of
supervi sed rel ease. Lewis appeals his conviction and we affirm

FACTS AND PROCEDURAL HI STORY
At the trial, Paul Arvizo, a narcotics detective with the

Port Arthur Police Departnent, testified that he had received

"Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opi nion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THQR R 47.5. 4.
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information that marijuana was being sold out of a residence at
6255 Jade Avenue, in Port Arthur, Texas, by a person naned Jerry
and that a black mal e nanmed Paul Lyons had been bringing
marijuana to the residence. Arvizo understood that Lyons had
three or four different vehicles, including a blue Chevy Suburban
and a small grey or blue pickup truck, and that Lyons did not use
the sanme vehicle each tinme he made a delivery. Arviso had been
told that the pickup truck was low to the ground, a "low rider."
Arvi zo had al so | earned where Lyons lived.! The information was
provided to Arvizo by three confidential informants. Arvizo had
used one of these informants in the past and that informant had
gi ven hi maccurate information.

On May 20, 1999, Arvizo, Port Arthur Police Departnent
Sergeant Pat Powell and Port Arthur Police Departnent Detective
Shawn Peron went to the Jade Street residence in an unnarked
white truck and asked perm ssion to conduct a search. Arvizo and
Peron were wearing tactical gear, with visible police badges, a
web belt with a gun and gun holster. Powell was in plain
clothes. A resident, Mary Kay Bennett, answered the door and
gave the officers permssion to cone in. A sandw ch baggi e of
marijuana was in plain view on a shelf inthe living room O her

evi dence of marijuana was found in the house.

1 Arviso had al so been advi sed that Lyons had gone to
Houston to get the marijuana; that Lyons al so owned a Chevy
Bl azer; that Lyons also delivered marijuana to another residence;
and that Lyons had fled froman interdiction unit in a high-speed
chase in Beaunont and had burned the vehicle involved in the
incident. Arviso had verified this information.

2



While the officers were searching the house, a grey |zuzu
pi ckup truck pulled up to the house. O ficer Powell began
speaking with Lyons, who was driving the truck. After Lyons
entered the house and stated that he needed to use the bathroom
Arvi zo asked for his nane and address, which Lyons provided.

Powel | confirnmed that he had seen Lyons drive up in the grey
pi ckup truck. Lyons could produce neither his drivers |icense
nor proof of insurance, both of which are required by law in
order to operate a notor vehicle. Arvizo decided to run a check
for outstanding warrants and to determ ne whether Lyons had a
valid driver's license. Arvizo had decided that Lyons could not
| eave driving the truck until it was determ ned that Lyons had a
valid driver's |icense.

After Arvizo advised Powell that Lyons was one of his
suspects, Powell asked for perm ssion to search the truck, which
Lyons refused to give. Arvizo told Lyons that he was not free to
| eave because Arvizo had not finished his crimnal investigation
and had not yet run a check for outstanding warrants and for a
valid driver's license. Lyons had not been told that he was
under arrest at that tine.

Before Arvizo could use the radio to initiate the warrant
and driver's |license check, Lyons stated that he thought he m ght
have a driver's license in the truck. Arvizo and Lyons wal ked
over to the truck. Lyons opened the driver's door, pulled out a

daily planner, and handed Arvizo a driver's |license. Wen he did



this, Lyons |eaned over and | ocked the passenger door. Peron was
standi ng on that side of the vehicle.

The identification confirmed that Lyons was Arvi zo's
suspect. Arvizo infornmed Powel|l of that fact and, speaking over
the bed of the truck, told Peron that Lyons was the person who
was suspected of transporting marijuana to the house. At that
point, Lyons was sitting in the driver's seat with his | egs out
of the truck. Lyons pulled his legs into the vehicle, closed the
door, began to roll up the w ndow, and put his key in the
ignition. Arvizo leaned into the vehicle and put his hand on
Lyons's right hand in order to prevent himfromturning the
ignition swtch. Lyons briefly resisted and attenpted to start
the vehicle. Finally, he gave up and exited the truck.

Lyons was pl aced under arrest for evading detention. Arvizo
reached under the driver's seat and found a plastic bag
containing five one-ounce packages of marijuana. The vehicle was
transported to the md-county police office. Lyons was taken to
the md-county jail and booked with possession of marijuana. An
i nventory search of the vehicle was conducted, and an unl oaded
gun was found under the driver's seat in the area where the
mar i j uana had been found. The gun was a Rossi nodel 33 .38
Speci al Revol ver.

The defense presented testinony showi ng that the gun
bel onged to Lyons's wfe and that she had placed the gun under

the driver's seat of the lzuzu after retrieving it unl oaded from



the Police Departnent evidence room? M. Lyons stated that she
had forgotten about the gun and that she had not told Lyons that
the gun was in the truck. M. Lyons stated that she was unaware
that it was illegal for Lyons to possess a gun. M. Lyons
admtted on cross exam nation that Lyons had pronpted her to go
and retrieve the gun. She stated that she first informed Lyons
that the gun was in the truck after the truck was seized, which
pronpted Lyons to call Detective Arvizo to inquire about the gun.

Prior to the trial, Lyons had noved to suppress evidence of
the gun. After hearing the evidence, the district court denied
the notion to suppress, assigning reasons. The district court
found that, although the question was close, circunstanti al
evi dence established beyond a reasonabl e doubt that Lyons knew
the gun was in the truck.

DI SCUSSI ON

A. Modtion to suppress

Lyons contends that the seizure, detention, and warrantless
search of Lyons and the pickup truck were unreasonabl e and that
the district court erred in denying the notion to suppress.

Police officers may briefly detain individuals . . . if

they have a reasonabl e suspicion that crimnal activity

is afoot. The Fourth Amendnent requires only sone
m ni mum | evel of objective justification for the

2 The gun was evidence in an assault case in which Pau
Lyons was the suspect. M. Lyons testified that the gun had been
taken from her hone by police when the police responded to an
i ncident in which she had conpl ai ned that Lyons had foll owed her
out of the house and fired a gun in the air as she was leaving to
go to her nother's house follow ng an argunent with Lyons. It
turned out that the gun had not been discharged. M. Lyons
denied that there had been a second gun in the house.
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officers' actions--but nore than a hunch--nmeasured in
light of the totality of the circunstances. Reasonable
suspi ci on nmust be supported by particul ar and

articul able facts, which, taken together with rational

i nferences fromthose facts, reasonably warrant an

i ntrusion.

United States v. Mchelletti, 13 F.3d 838, 840 (5th Gr. 1994)

(en banc) (internal citations omtted); see Terry v. Chio, 392

US 1, 30 (1968). "To determne if a seizure has exceeded the
scope of a permssible Terry stop, [this court] nust undertake a
two-step inquiry: (1) whether the officer's action was justified
at its inception; and (2) whether it was reasonably related in
scope to the circunstances that justified the interference in the

first place." United States v. Jones, 234 F.3d 234, 240 (5th

Cir. 2000).
The district court's determ nation of the objective
reasonabl eness of a Terry stop is a conclusion of law which this

court reviews de novo. Mchelletti, 13 F.3d at 841. The

evidence is viewed in the light nost favorable to the governnent
as the prevailing party. |d.

Lyons was not detained until after the officers had
devel oped a reasonabl e suspicion that Lyons was the person whom
the confidential informant had identified by nane as the supplier

of marijuana to the house. See United States v. Cooper, 43 F. 3d

140, 146 (5th G r. 1995) (no detention where officers had nerely
boarded a bus and had asked passengers for identification). In
addition to the fact that Lyons had identified hinself using the
name supplied by the confidential informant, the tip was
corroborated by the description of Lyons's truck, the fact that
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marijuana was found in the house packaged for sale, the fact that
Lyons had driven up to the house, and by Lyons's suspi ci ous
behavior in attenpting to | eave before Arvizo had concluded his

inquiry. See United States v. Rodriguez, 835 F.2d 1090, 1092

(5th Gr. 1988) ("Wen |aw enforcenent officials corroborate the
details of an anonynous informant's tip, the tip can give rise to

a reasonable articul able suspicion.”"); cf. United States v. Roch,

5 F. 3d 894, 898-99 (5th G r. 1993) (confidential informant's tip
which was insufficiently detailed did not give rise to reasonabl e
suspi ci on; discussing cases).

Here, the Terry stop was justified at its inception, and the
officers' actions were reasonably related in scope to the
ci rcunstances which justified the interference. See Jones, 234
F.3d at 240. W therefore affirmthe district court's ruling.
B. Sufficiency of the Evidence

Lyons contends that the evidence presented by the Governnent
was insufficient to prove beyond a reasonabl e doubt that he had
know ngly possessed the gun. The standard of review in assessing
a challenge to the sufficiency of the evidence in a crimnal case
is whether a “reasonable trier of fact could have found that the
evi dence established guilt beyond a reasonable doubt.”® United

States v. Bell, 678 F.2d 547, 549 (5th Gr. 1982) (en banc),

aff’d on other grounds, 462 U. S. 356 (1983); see Jackson v.

Virginia, 443 U. S. 307, 319 (1979). 1In evaluating the

3 This standard applies because Lyons tinely noved for
judgnent of acquittal. United States v. Landry, 903 F.2d 334,
338 (5th Cr. 1990).




sufficiency of the evidence, we view all evidence and al
reasonabl e inferences drawn fromit in the |ight nost favorable

to the Governnent. d asser v. United States, 315 U. S. 60, 80

(1942).

To obtain a conviction for possession of a firearmby a
felon under § 922(g)(1), the Governnent nust prove beyond a
reasonabl e doubt that the defendant had been "convicted of a

fel ony and that he know ngly possessed a firearm. . . in or

affecting interstate commerce.”" United States v. Jones, 133 F. 3d
358, 362 (5th Cr. 1998). The question presented in this case is
whet her Lyons had knowi ng possession of the firearm

Possession of a firearmmay be actual or constructive.

United States v. Speer, 30 F.3d 605, 612 (5th GCr. 1994).

"Constructive possession is the exercise of, or the power or
right to exercise domnion and control over the itemat issue[.]"
Id. (internal quotation and citations omtted). Constructive
possessi on may be proven with circunstantial evidence. United

States v. MKnight, 953 F.2d 898, 901 (5th Cr. 1992). The court

applies "a common sense, fact-specific approach” to a
determ nati on whet her constructive possession exists. United

States v. Wight, 24 F.3d 732, 735 (5th Gr. 1994).

Constructive possession may be inferred fromthe fact that
t he def endant exerci sed dom nion or control over a vehicle in

whi ch the weapon was found. United States v. Knezek, 964 F.2d

394, 400 (5th Gr. 1992); see Jones, 133 F. 3d at 362. Mere

dom ni on over a vehicle, however, is insufficient to establish



constructive possession where the evidence suggests that soneone
el se exercised dom nion or control over the contraband. See

United States v. Crain, 33 F.3d 480, 487 (5th Gr. 1994); see

also Wight, 24 F.3d at 735; cf. United States v. Prudhone, 13

F.3d 147, 149 (5th Gr. 1994) (constructive possession by driver
found where gun was under driver's seat and mat chi ng amrunition
was found on driver). Also, where the contraband is hidden,

"addi tional circunstantial evidence that is suspicious in nature

or denonstrates guilty knowl edge is required.” United States v.

Jones, 185 F.3d 459, 464 (5th Gr. 1999), cert. denied, 121 S

Ct. 125 (2000).

The Governnent argues that knowi ng possessi on nmay be
inferred: fromLyons's knowi ng possession of the sane firearm
several nonths prior to his arrest; fromthe fact that Lyons
remnded his wife to retrieve the gun fromthe police evidence
departnent; fromthe fact that Lyons was in control of the
vehicl e and was the only person to drive the vehicle on the day
of his arrest; fromLyons's nervousness and attenpt to flee; from
Lyons's questioning of Arvizo regarding the gun three days after
his arrest; and fromthe fact that Lyons had conceal ed marijuana
under the driver's seat in close proximty to the hidden gun.

As an appellate court, it is not our task to weigh the
evidence or determne the credibility of witnesses. United

States v. Ybarra, 70 F.2d 362, 364 (5th Cr. 1995). View ng al

the evidence in the |ight nost favorable to the governnent and

deferring to all reasonable inferences drawn by the district



court, we conclude that the evidence is sufficient to sustain
Lyons’ s convi ction.

Based on the foregoing, we affirmthe district court’s
deni al of Lyons’s notion to suppress evidence and the conviction.

AFF| RMED.
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