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PER CURI AM *

M . Robert Mreno Ranpbs was convicted of capital nurder of his
wife and two children and sentenced to death. He now seeks a
Certificate of Appealability (COA) to pursue habeas relief inthis
court. In his request for a COA, M. Ranpbs argues (1) that the

trial court erred in not instructing the jury that a life sentence

"Pursuant to 5TH CR R 47.5, the Court has determ ned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunmstances set forth in 5THGQR R 47.5. 4.
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woul d nean that he was ineligible for parole for 35 years, (2) that
the trial court erred in excusing a venireperson who expressed
reluctance with regard to the death penalty, and (3) that the trial
court erred in refusing M. Ranpbs’s request for a | esser included
of fense of voluntary mansl aughter. M. Ranbs has also filed a
motion in this court for reconsideration of this court’s earlier
denial of his request that this case be remanded to the district
court. Because M. Ranps has failed to nmake a substantial show ng
of the denial of a constitutional right and has failed to show
reason for renmand, his COA request and his notion for

reconsi derati on are deni ed.

FACTS AND PROCEDURAL HI STORY

In Novenber 1991, M. Robert Mreno Ranbs began an
extramarital affair with Ms. Marisa Robledo, and in January 1992,
they nmade plans to marry. Although M. Ranps was already nmarried
and had a famly, he told Ms. Robl edo that he was giving shelter to
a w dow and her two children.

On February 7, 1992, a neighbor heard a wonman’s scream and
vul gar | anguage emanati ng fromthe Ranbs house. Over the next few
days, nenbers of the famly's church visited the Ranpbs residence.
M. Ranpbs told themthat the famly was noving to California to

handl e the affairs of his recently departed nother and that they



were too busy to say goodbye. ?

On February 10, 1992, M. Ranps married Ms. Robl edo. Wen M.
Ranpbs’s cousin inquired as to the whereabouts of his famly on
March 4, 1992, M. Ranps said they had died in a car accident and
that the bodies had been crenmated. Finally, after nearly two
mont hs of conflicting explanations as to his famly’'s whereabouts,
M. Ranps’s sister-in-law alerted the police of the disappearance
of M. Ranos’s wife and children. On March 30, 1992, the police
arrived at M. Ranps’s hone to question him about his mssing
famly. Over the course of twenty m nutes, M. Ranps gave several
contradi ctory accounts of his famly’s whereabouts; M. Ranos told
police that his famly was in Austin, San Antoni o, and Mexico. M.
Ranos vol untarily acconpani ed officers to the police station where
he was arrested on various traffic warrants.

On April 6, 1992, officers searched the Ranbs hone and
di scovered extensive blood evidence throughout the house, npst
notably the bedroom hallway, and bathroom Al of the famly’'s
clothes, as well as the children’s toys, had been secreted away in
the attic. On April 7, 1992, M. Ranos told officers that, upon
returni ng hone one day in February, he found his wfe and children
dead. He further stated that a few days later, he dug a hole in
his bathroom floor and buried them He |later changed his story,

claimng that after finding his children dead and his wife nortal ly

2 Testinony at trial, however, revealed that M. Ranpbs’s nother
was still alive.



wounded from an apparently self-inflicted wound, he ultimtely
delivered the fatal blow to her head with a hanmer.

O ficers obtained a search warrant and exhuned the bodi es of
his wife and two children fromunderneath the newly-tiled floor in
M. Ranpbs’s bathroom Al victins died fromblunt head injuries,
nmost |ikely caused by blows from a hamer. A mniature sledge
hamrer wi th bl ood stains was recovered from M. Ranos’s residence
in Mexico. A forensic pathologist testified that all the victins
died and were buried within a 12 to 24 hour tinme period and that it
was very unlikely that the infjuries to M. Ranbs’s wife were self-
inflicted.

In 1993, M. Ranps was indicted for and convicted of the
capital murder of his wife and two children. At the penalty phase
and pursuant to Texas Crimnal Procedure article 37.071, the jury
was presented wth two special i ssues concerning future
dangerousness and mtigating circunstances. In response to the
question of whether it was probable that M. Ranbs would conmmt
future violent act and would pose a continuing threat to society,

the jury answered, yes.” In response to whether there were
mtigating circunstances that would warrant a sentence of life
i nprisonnment, rather than the death penalty, the jury answered,
“no.” The trial court sentenced M. Ranbs to death. Had the jury

answered the future dangerousness special issue negatively,

however, the court woul d have been required to sentence M. Ranps



to life inprisonment, rather than death.® Tex. Cim Proc. Code
art. 37.071 8 (2)(e) (Vernon 1981). M. Ranpbs’s conviction and
deat h sentence were subsequently affirnmed on appeal, and the state
habeas court denied relief.

On April 2, 1999, M. Ranos filed a notion for federal habeas
corpus relief in the district court. The state noved for summary
judgnent. District Judge Vel a adopted the magi strate’s report and
granted summary judgnent to the state. M. Ranps filed an
application for a Certificate of Appealability (COA) in the
district court. The district court denied M. Ranps’s petition for

a COA, and M. Ranps now seeks a COA fromthis court.

1. ANALYSIS

A habeas petitioner cannot appeal the denial of habeas relief
fromthe district court to the circuit court unless he obtains a
COA. 28 U.S.C. 8 2253(c)(1). “Under AEDPA, a COA may not issue
unl ess ‘the applicant has nade a substantial showi ng of the denial

of a constitutional right.’”” Slack v. MDaniel, 529 U S. 473, 483

(2000) (citing 28 U.S.C. 8 2253(c)(2)). “When a district court has
rejected the constitutional clains on the nerits, the show ng
required to satisfy 8 2253(c) is straightforward: The petitioner

must denonstrate that reasonable jurists would find the district

31n addition, had the jury answered the mtigating circunstances
special issue affirmatively, a life sentence would have been
i nposed.



court’s assessnment of the constitutional clains debatable or
wrong,” or, at |least, that the “issues presented were adequate to
deserve encouragenent to proceed further.” |1d. at 484; Mbore v.
Johnson, 225 F. 3d 495, 500 (5th G r. 2000). Although the nature of
the penalty in a capital case is an appropriate consideration in
evaluating a COA application, “the severity of the penalty does
not, in and of itself, require the issuance of a COA . . . In
capital cases, doubts as to whether a COA should issue nust be

resolved in favor of the petitioner.” dark v. Johnson, 202 F.3d

760, 763 (5th Cr. 2000); Lanb v. Johnson, 179 F.3d 352, 356 (5th

Cr. 1999).

To obtain habeas relief, a petitioner nust either denonstrate
that the state court’s decision “was contrary to . . . clearly
establ i shed Federal |aw, as determ ned by the Suprenme Court of the
United States,” or "involved an unreasonabl e application of
clearly established Federal | aw, as determ ned by the Suprene Court

of the United States.” Wlliams v. Tavylor, 529 U. S. 362, 412-13

(2000) . A state court’s decision is “contrary to” clearly
established federal lawif it “arrives at a concl usion opposite to
that reached by th[e] [Suprene] Court on a question of law or if
the state court decides a case differently than this Court has on
a set of materially indistinguishable facts.” 1d. A state court’s
decision is an “unreasonabl e application” of federal law “if the
state court identifies the correct governing legal principle from

th[e] [Suprene] Court’s decisions but unreasonably applies that
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principle to the facts of the prisoner’s case.” | d. A state
court’s determnation of factual issues are presuned correct and
the applicant bears the burden of rebutting the presunption with

cl ear and convincing evidence. 28 U S . C. 8§ 2254(e)(1) (1994).

A. Parole Eligibility

M. Ranos contends that the trial court violated his Fifth,
Sixth, Ei ghth, and Fourteenth Amendnent rights by denying his
request to instruct the jury that a sentence of |ife would have
resulted in his being ineligible for parole for 35 years, when he
woul d be approximately 73 years old.* M. Ranpbs contends that
because he would not have been eligible for parole under a life
sentence until such an advanced age, he was nuch less likely to
constitute a future danger to society.

As stated by the United States Suprene Court, “[We generally
Wil defer to a State’s determnation as to what a jury should and
shoul d not be told about sentencing. In a State in which parole is
avai |l able, how the jury's know edge of parole availability wll
af fect the decision whether or not to inpose the death penalty is
specul ative, and we shall not I|ightly second-guess a decision

whet her or not to informa jury of information regardi ng parole.

4 Pursuant to Art. 42.18, Sec. 8(b)(2) of the Texas Code of
Crim nal Procedure:

If a prisoner is serving alife sentence for a capital felony,

the prisoner is not eligible for rel ease on parole until the

actual calendar tine the prisoner has served, wthout

consi deration of good conduct tinme, equals 35 cal endar years.
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Simons v. South Carolina, 512 U S. 154, 168 (1994). | f,

however, the defendant’s future dangerousness is at issue and the
state |l aw prohibits the defendant’ s rel ease on parol e, due process
requires the jury be infornmed of the defendant’s parole

ineligibility. Id. at 156; Shafer v. South Carolina, 121 S. C

1266-67 (2001). Although the defendant’s future dangerousness was

at issue here, Texas does not provide “a l|ife-without parole

sentencing alternative to capital punishnent.” Allridge v. Scott,

41 F.3d 213, 222 (5th Cr. 1994). At the tinme of M. Ranps’s
conviction, Texas law allowed for the parole of an individual
sentenced to life inprisonnent after 35 years. Tex. CGim P. Art.
42.18 § 8(b)(2) (1991). Al though M. Ranbs may not have been
eligible for parole until he was 73 had he received a life-
i npri sonment sentence, this fact does not inplicate Sinmmons, which
requires parole ineligibility as a matter of |aw, not specul ative
future parole ineligibility as a matter of fact. Allridge, 41 F. 3d
221-22.

Al t hough M. Ranpbs is correct in noting that several justices
of the Suprene Court have recogni zed “[the] obvi ous tension between
th[e] [Texas] rule and our basic holding in Sirmons . . .,” Brown
v. Texas, 522 U. S. 940, 940 (1997)(Stevens, J., dissenting from
denial of certiorari), the Suprene Court has not extended Si nmobns
beyond its original holding: “We have not extended Simmobns to
cases where parole ineligibility has not been established as a
matter of state law at the tinme of the jury' s future dangerousness
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deli berations in a capital case.” Randass v. Angelone, 530 U S.

156, 165 (2000) (plurality opinion). “Sinmmobns created a workabl e
rule. The parole-ineligibility instruction is required only when,
assumng the jury fixes the sentence at |ife, the defendant is
ineligible for parole under state |aw” Id. at 166 (enphasis
added); Allridge, 41 F.3d at 222 (Sinmmbns “requires the state to
informa sentencing jury about a defendant’s parole ineligibility
when, and only when, (1) the state argues that a defendant
represents a future danger to society, and (2) the defendant is

legally ineligible for parole.” (second enphasis added)).

Moreover, in Miniz v. Johnson, 132 F.3d 214, 224 (5th Gr.

1998), this court expressly forecl osed the exact argunent nade here
by M. Ranps, i.e., that Simmons shoul d be extended to situations
i n which the defendant’s age and his nandatory tine in prison would
make himde facto ineligible for parole:

In Alridge, we distinguished Sinmmons v. South

Carolina, 512 U. S. 154, 114 S. . 2187, 129 L. Ed. 2d 133
(1994), wupon which Miuniz relies, because in Simmons,
state law nmade the petitioner legally ineligible for
parol e, while Texas capital defendants, sentenced when
Muni z was, would be eligible for parole in thirty-five
years if sentenced to life inprisonnent. Accordingly,
the claimhas no nerit under the law of our circuit.

Muni z, 132 F.2d at 224. See also Tinger v. Cockrell, 264 F.3d 521,




525 (5th Cr. 2001) (“In Sinmmons, the Suprenme Court expressly held
that its ruling does not apply to Texas, because it does not have
a life-without-parole alternative to capital punishnment.

Ti nger was not entitled to ajury instruction regarding his 35-year
parole ineligibility, because only prisoners who face life
sentences w thout any possibility of parole can demand a Si nmobns

instruction.”); Rudd v. Johnson, 256 F.3d 317, 321 (5th Gr. 2001)

(“[N]either the due process cl ause nor the Ei ghth Arendnent conpel s

instructions on parole in Texas.”); Soria v. Johnson, 207 F. 3d 232,

243 (5th Gr. 2000) (Reliance on Simobns was unavailing as the
defendant was eligible for parole after a termof years.); Mller

v. Johnson, 200 F.3d 274, 290 (5th Cr. 2000) (sane); Hughes v.

Johnson, 191 F.3d 607, 617 (5th Cr. 1999) (This court has
repeatedly rejected clainms for extending Sinmmons to cases in which
def endants becone eligible for parole after a term of years.);
Allridge, 41 F. 3d at 222 (Because Texas did not statutorily provide
for parole ineligibility at the time of Allridge’ s conviction, his

reliance on Simmons was unavailing.); Johnson v. Scott, 68 F.3d

106, 112 (5th Gr. 1995) (“We have consistently held . . . that
neither the due process clause nor the Ei ghth Amendnent conpels

instructions on parole in Texas.”); Mntoya v. Scott, 65 F.3d 405,

416-17 (5th Cr. 1995) (S mobns does not extend to situations other
than when the defendant is statutorily ineligible for parole).

Consequently, M. Ranps has not made a substantial show ng of the
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denial of a constitutional right, and his request for a COA on this

i ssue i s denied.?®

B. Juror Chall enge for Cause

M. Ranpbs also contends that the trial court violated his
rights under the Sixth, E ghth, and Fourteenth Anendnents by
excluding Ms. O ga Linda Perez for cause as a potential juror
because of her general objection to the death penalty in violation

of Wtherspoon v. Illinois, 391 U S 510 (1998). |In Wtherspoon,

the Suprene Court held that “a sentence of death cannot be carried
out if the jury that inposed or recommended it was chosen by
excl udi ng venirenen for cause sinply because they voiced genera
objections to the death penalty or expressed conscientious or

religious scruples against its infliction.” Wtherspoon, 391 U S.

at 521-22. More specifically, the Suprene Court has stated that “a

5 In addition to being foreclosed by precedent, M. Ranps’s
claimfor relief is also barred under Teague v. lLane, 489 U. S. 288
(1989). Ranpbs “urges us to adopt a rule that would allow himto
present evidence concerning his thirty-five year ineligibility for
par ol e. This rule is certainly new as Simons was based on
lifetime parole ineligibility.” dark v. Johnson, 227 F.3d 273,
282 (5th Cir. 2000); see also Tinger v. Cockrell, 264 F.3d 521, 525
(5th Gr. 2001) (“We have repeatedly held that an extension of the
scope of Simmons will constitute a “new’ rule under Teaqgue.”);
Wheat v. Johnson, 238 F.3d 357, 361 (5th Cr. 2001) (“To hold that
a lengthy parole ineligibility is the de facto equivalent of alife
sentence w thout possibility of parole . . . would create a new
rule under the law of our Circuit” and is barred by Teague.);
Montoya v. Scott, 65 F.3d 405, 416-17 (5th Cr. 1995 (“[A]n
extension of Sinmmbns to enconpass situations in which a defendant
was eligible for parole would be barred under Teague . . .").
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juror may not be challenged for cause based on his views about
capital puni shnent unless those views would prevent or
substantially inpair the performance of his duties as a juror in

accordance with his instructions and his oath.” Adans v. Texas,

448 U.S. 38, 45 (1980). “The State does not violate the

Wt herspoon doctrine, [however,] when it excludes prospective
jurors who are unable or unwilling to address the penalty questions
wth . . . inpartiality.” 1d. at 46. The state may “bar fromjury
service those whose beliefs about capital punishnent would | ead
themto ignore the law or violate their oaths.” 1d. at 50. This
standard “does not require that a juror’s bias be proved wth

‘“unm stakable clarity.”” Wainwight v. Wtt, 469 U S 412, 424

(1985).
“[A] court’s exclusion of jurors for cause is a question of

fact.” MCoy v. Lynaugh, 874 F.2d 954, 960 (5th Cr. 1989) (citing

VWai nwight, 469 U S. at 427-29). Although the record nmay not be
clear, if the trial judge is left “wth the definite inpression
that a prospective juror would be wunable to faithfully and
inpartially apply the | aw,” deference nust be paid to his decision,

as he is the one who sees and hears the juror. Wainwight, 469

U S at 425-26. Atrial court’s finding that a venireman i s bi ased
is “based upon determ nati ons of deneanor and credibility that are
peculiarly within a trial judge' s province.” 1d. at 428. Federal
habeas review “gives federal habeas courts no Ilicense to
redetermne the credibility of w tnesses whose deneanor has been

12



observed by the state trial court but not by them” Mrshall v.

Lonberger, 459 U.S. 422, 434 (1983). “[While the cold record
[ my] arouse[] sone concern, only the trial judge could tell which
of [the juror’s] answers was said with greatest conprehension and

certainty.” Patton v. Yount, 467 U. S. 1025, 1039-40 (1984). The

trial courts, not federal habeas courts, are assigned the
“difficult task of distinguishing between prospective jurors whose
opposition to capital punishnment wll not allow themto apply the

|aw or viewthe facts inpartially and jurors who, though opposed to

capital punishnment, will neverthel ess, conscientiously apply the
law to the facts adduced at trial.” [Id. at 421. The question to
be asked of a reviewing court is not whether it agrees with the

trial court’s findings, but whether those findings are fairly
supported by the record. |d. at 434.

M. Ranps argues that during voir dire, Ms. Perez indicated
that she would follow the |aw and consider the entire range of
puni shment if she were chosen as a juror. M. Perez stated that
she woul d be able to listen to the evidence and decide if the state
met its burden and that she would be able to set aside her
religious beliefs about the death penalty “and answer the Speci al
| ssues No. 1 and 2 honestly, based on the evidence presented.”
When t he prosecut or expl ai ned, however, that the jury’s answers to
the special issues may force the trial court to inpose the death
penalty, Ms. Perez indicated that her beliefs would “prevent” and
“Inpair” her frombeing a juror in this case. Moreover, M. Ranps
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admts that during other portions of voir dire, M. Perez gave
unanbi guous answers indicating that she could not assess the death
penalty. Inresponseto awitten questionnaire, Ms. Perez stated,
“l could never under any circunstances return a verdict which
requi res assessing the death penalty.” Nonet hel ess, M. Ranops
argues that Ms. Perez was a qualified juror who should not have
been excl uded.

M. Ranps admts that Ms. Perez unequivocally stated that she
coul d not assess the death penalty. The trial court’s decisionto
exclude Ms. Perez was nmade after listening to her responses and
observing her conduct and deneanor. Patton cautions us not to
conduct an independent assessnent of which of M. Perez’'s
statenments should be credited. M. Ranpbs has not rebutted the
presunption of correctness accorded to the trial court’s factual
finding on this issue and has not provided this court with reason
to encroach upon the trial judge s province. Because the tria
court’s findings are fairly supported by the record, M. Ranos is

not entitled to a COA on this claim

C. Lesser | ncluded Of ense

M. Ranps’s final argunent in his COA application is that
al though the trial court instructed the jury on the offense of
capital murder and the |esser included offense of nurder, it
erroneously denied his request to instruct the jury on the | esser
i ncluded offense of voluntary manslaughter in violation of the

14



Fifth Anmendnent. Because voluntary manslaughter is a |esser

i ncluded offense of capital nurder, Nobles v. Johnson, 127 F.3d

409, 418 (5th Cr. 1997), M. Ranpbs argues that the trial court’s

actions violated Beck v. Al abama, 447 U. S. 625, 638 (1980), which

prohibits a court frominposing a death sentence if the jury was
not permtted to consider a |lesser included offense supported by
t he evi dence.

Under Beck, 447 U. S. at 634, a capital defendant is entitled
to a lesser included offense instruction only “if the evidence
would permit a jury rationally to find himguilty of the |esser

offense and to acquit him of the greater.” See also Cantu V.

Collins, 967 F.2d 1006, 1013 (5th Cr. 1992); Lincecumyv. Collins,

958 F.2d 1271, 1276 (5th Cr. 1992). The lesser included of fense
of voluntary mansl aughter need only be given to the jury if there
is “proof necessary to establish the offense charged and if there
is some evidence in the record” that the defendant is guilty only
of voluntary mansl aughter. Nobl es, 127 F.3d at 418-19. At the
time of M. Ranpbs’s trial, a person was guilty of voluntary
mansl aughter under Texas law if “he cause[d] the death of an
i ndi vi dual under circunstances that woul d constitute nurder under
Section 19.02 of th[e] [Texas Penal] Code, except that he cause[d]
the death under the imrediate influence of sudden passion arising
from an adequate cause.” Tex. Pen. Code § 19.04(a) (West 1979).
The statute further defined “adequate cause” as “cause that would
commonl y produce a degree of anger, rage, resentnent, or terror in
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a person of ordinary tenper sufficient to render the mnd i ncapabl e
of cool reflection.” 1d. 8§ 19.04(c).

As the magi strate’s report and recommendation stated, thereis
i nadequate evidence in the record to support a charge for the
| esser included offense of voluntary nmanslaughter. The only
possi bl e evidence of voluntary mansl aughter in the record is the
testinony of the officer who interviewed M. Ranbs and who stated
that M. Ranpbs told him that upon arriving at hone, M. Ranps
“[flound a hammer in [his wife’s] hand and he got upset because the
kids were dead. He tried CPR or sonething |ike that and then got
the same hammer and hit her on the head.” This story, however, is
only one version of a nunber of stories that M. Ranpbs told to the
police. Qher than his own assertions, M. Ranpbs cites no evi dence
that such a voluntary manslaughter charge is warranted. “[The
def endant’ s] unsupported conjecture is hardly probative on the
i ssue of whether he acted under the immedi ate influence of sudden
passion.” Cantu, 967 F.2d at 1014. Moreover, M. Ranos’s
contention that he tried to perform CPR belies the assertion that

hi s conduct arose out of “the i nmmedi ate i nfl uence of sudden passi on

arising froman adequate cause.” . Anderson v. Collins, 18 F. 3d

1208, 1219 (5th Gr. 1994) (concluding that an intervening action
requi ring cool reflection and cal mess refutes the suggestion that
a rational trier of fact could convict a defendant of voluntary

mansl aughter). Thus, a COA should not issue on this ground.
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D. Mbti on for Renand

After filing his notion for a COA, M. Ranpbs noved to remand
this case to the district court by raising an equitable tolling
argunent and by arguing that the Texas Court of Crim nal Appeals
refused to provide himwith Ake® notions in the case. As these
clains were wholly unrelated to this case, the notion was deni ed.
M. Ranos then filed for reconsideration, raising the new argunent
that “by failing to continue the appointnent of M. Joe Connors
[ Ranps’ s appel | ate counsel] as counsel for applicant in the state
habeas corpus proceedings,” the trial court violated its own

precedent in Stotts v. Wsser, 894 S.W2d 366 (Tex. Cim App.

1995), and Stearnes v. dinton, 780 S.W2d 216 (Tex. Crim App.

1989) (en banc). Although M. Ranpbs recognizes that this claimis
procedurally barred because it was not raised in the district
court, he seeks perm ssion to raise it nonethel ess under Martinez
v. Johnson, 225 F.3d 229 (5th Gr. 2001), which all ows procedurally
barred clains to be raised if the defendant shows cause and act ual
prej udi ce. In purporting to establish cause to raise this new
argunent, M. Ranos alleges that it was inpossible for the state or
federal habeas counsel to raise this argunent because certain
docunents were “secretly” filed under seal in the Texas Court of
Crim nal Appeals to which he did not have access.

Based on the M. Ranbs’'s contention that there were seal ed

6 Ake v. Okl ahoma, 470 U.S. 68, 86 (1985).
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docunents in the state record to which he did not have access, this
court allowed M. Ranpbs to file a supplenental brief and
docunentation in support of his claim M. Ranos submtted
docunents denonstrating that he was deni ed the opportunity to have
his appointed trial counsel continue as his counsel in the state
habeas proceedi ng, despite requests by M. Ranbs and his appell ate
counsel. M. Ranps was then granted leave to file his letter brief
out-of -timne.

Despite M. Ranpbs’s contention, the key docunents which he
clains were secretly filed under seal in the state court are
clearly available in the state and federal habeas record, i.e., (1)
the trial court’s findings describing the request of M. Ranbs and
M. Connors that M. Connors be appoi nted state habeas counsel, and
(2) the order of the Texas Court of Crim nal Appeals appointing M.
Kyl e Wl ch as Ranps’ s state habeas counsel instead of M. Connors.
Thus, M. Ranps’s allegation that he did not have access to these
docunents is unfounded and his argunent for “cause” to excuse his
failure to raise this argunent in the district court is wthout

merit. Hi s notion for reconsideration is therefore deni ed.

I11. CONCLUSI ON
For the foregoing reasons, M. Ranpbs’s request for a COA is
DENI ED. M. Ranps’s outstanding notion for reconsideration of this

court’s earlier denial of his notion to remand this case to the
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district court

is al so DEN ED.
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