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PER CURI AM !

For this pro se appeal fromthe denial of 28 U S . C § 2255
relief, and under the requisite certificate of appealability
granted by the district court, the principal issues are: whether,
pursuant to United States v. Leach, 918 F.2d 464 (5th Cr. 1990),
cert. denied, 501 U S. 1207 (1991), reversible error occurred when
the guilty pleas of non-testifying co-conspirators were introduced
at the trial of R chard Paul “Buddy” Hass; and whether,

concomtantly, Hass received ineffective assi stance of counsel when

L Pursuant to 5TH QR R 47.5, the court has detern ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



his trial and appell ate counsel failed, respectively, to object and
to contest the introduction of those guilty pleas. AFFI RVED
| .

Convicted for conspiracy to manufacture and distribute
met hanphet am ne, Hass was sentenced to 262 nont hs i nprisonnent and
a ten-year period of supervised release. Hi s conviction and
sentence were affirnmed on direct appeal. United States v. Hass,
150 F.3d 443, 451 (5th Gr. 1998), cert. denied, 531 U S. 812
(2000) . The evidence showed that Hass and his brother, Tomm e
Hass, “were involved in a |l arge-scal e net hanphet am ne di stri bution
ring, mainly as suppliers to Terry Anderson”. |d. at 446

1.

For this denial of § 2255 relief, issues of |aw are revi ened
de novo; findings of fact, for clear error. E.g., Warren v. Ml es,
230 F.3d 688, 691 (5th G r. 2000). Hass nai nt ai ns: his court
appointed trial counsel rendered i neffective assistance by failing
to object and request a curative instruction when the Governnent
referred to the guilty pleas of non-testifying co-conspirators (he
clains the Governnment did so to show substantive evidence of
guilt); and his substitute, retained appellate counsel rendered
ineffective assistance by failing to raise this issue on direct
appeal . Because both issues concern ineffective assistance of
counsel vel non, we are guided by Strickland v. Wshington, 466
US 668 (1984), which requires showing both that counsel’s

performance was deficient; and that such deficient perfornmance



prejudi ced the defense. |d. at 687. Deficient performance is
based on an objective standard of reasonabl eness, considering al

t he circunstances. ld. at 688. Further, there is “a strong
presunption that counsel’s conduct falls within the w de range of
reasonabl e professional assistance”, and judicial reviewis highly
deferential to counsel’s performance. 1d. at 689.

To show prejudice, Hass nust show “there is a reasonable
probability that, but for counsel’s errors, the result of the
proceedi ng woul d have been different”. Lavernia v. Lynaugh, 845
F.2d 493, 498 (5th Cr. 1988) (citing Strickland, 446 U. S. at 694).

Because Hass contends counsel rendered ineffective assistance
for failing to object to the introduction of non-testifying co-
defendants’ guilty pleas and failing to raise the issue on direct
appeal, the linchpin is whether adm ssion of the guilty pleas
constituted reversible error. Evidence concerning the conviction
of a co-conspirator is not adm ssi bl e as substantive proof of guilt
of the defendant, but a defense strategy based on a co-
conspirator’s quilt operates as an exception to the rule that
adm ssion of a guilty plea is plain error. See United States v.
Leach, 918 F.2d 464, 467 (5th Gr. 1990). QG her factors to
consi der when determning reversible error vel non include the
presence of a limting instruction, a proper evidentiary purpose
for the plea, the inproper enphasis on the plea as substantive
evidence, and whether the introduction was invited by defense

counsel . See Leach, 918 F.2d at 467



A
Hass cl ai ns i neffective assi stance through his trial counsel’s
failing to object to the introduction of the guilty pleas of
several non-testifying co-conspirators. As discussed bel ow, Hass
has not shown a Leach error occurred: he has not shown any
evidence of inproper enphasis of the guilty pleas by the
Governnent; the district court issued limting instructions; and
Hass and his co-defendant brother enployed a defense strategy
utilizing co-conspirators’ guilty pleas.
1
As stated, the Governnent did not inproperly enphasize co-
conspirators’ qguilty pleas. Both hereinafter-described references
were in passing and were in relation to other evidence submtted
for a proper purpose.
Jorge Teakell, who testified as a CGovernnent wtness and
stated he pleaded guilty to selling nethanphetam ne, adm tted that
his brother, Juan Teakell, entered a guilty plea in the conspiracy

case.? Jorge Teakell testified: Juan Teakell’s arrest precipitated

2 After Jorge Teakell testified that his brother Juan Teakel |,
who did not testify, was involved in the case, the testinony
elicited by the Governnent was as foll ows:

Q Ckay. And what happened to him has -
did he enter a plea?

A | believe he did.

Ckay. So, he entered a plea of guilty to
the conspiracy just |ike you?

A Yes.
Q And he’s over in the Smth County Jail
4



Jorge Teakell’s involvenent in the conspiracy; Jorge Teakell's
first sale of nethanphetam ne was to Hass and Terry Anderson; and
Hass paid for the drugs.

The one other instance of Governnent-elicited testinony of a
guilty plea occurred during the testinony of Calvin Reno, a
Governnment witness not charged in the case. After testifying that
he purchased drugs from Terry Anderson and her husband, Thomas
Anderson, Reno testified that Terry Anderson identified “Juan” and
“Buddy” as her suppliers. Reno further testified that he witnessed
several drug deal s between Terry Anderson and Hass. At the end of
his testinony, the Governnent asked Reno about an address |ist and
a list of tel ephone nunbers. Reno identified several individuals
on the mailing list, including Debra Longbine. The Gover nnment
asked if Longbine had been a defendant in the case who pleaded
guilty, and Reno responded affirmatively.

Agai n, our review of the record does not reveal any attenpt by
the Governnent to use these references to the guilty pleas of other
co-conspirators as substantive evidence of Hass’ guilt. See United
States v. Samak, 7 F.3d 1196, 1199 (5th G r. 1993). Considering
the length of testinony by each wtness and their specific
testinony as to Buddy Hass, we cannot say that passing references
to non-testifying co-conspirators’ guilty pleas anmounted to

i nproper enphasis of the pleas by the Governnent.

al so?

A Yes, he is.



| f anything, as described below, the record reveals that
references to guilty pleas to discredit witnesses and non-w t nesses
were part of a defense strategy by counsel for co-defendant Tomm e
Hass, and there is sone indication that Hass’ counsel used the sane
strategy during closing argunents. Wil e cross-exam ning a DEA
Agent, Tonm e Hass’' counsel asked whet her Thomas Anderson, who did
not testify, had entered a plea of guilty in the case. And, while
cross-exam ni ng Janmes Howard, an unindi cted co-conspirator, Tonm e
Hass’ counsel asked about the guilty pleas of Scott and Debra
Longbi ne and Cheryl Cheek, all of whom did not testify. The
references to guilty pleas were an attenpt to discredit these
individuals by showing their wunreliability. Further, during
closing argunents, Tomm e Hass’ counsel stated the evidence was
probably sufficient “to convict those who [had] entered pleas”,
W t hout di sti ngui shing between those who did, and did not, testify;
and Hass’ and Tomm e Hass’ counsel repeatedly enphasized the guilty
pl eas of testifying co-conspirators. See Samak, 7 F.3d at 1198-99;
Leach, 918 F.2d at 467-68.

Moreover, the district court issued limting instructions.
The jurors were instructed not to be “concerned with the guilt of
any ot her person or persons not ontrial as a defendant”; and, with
respect to Hass’ acconplices, the court stated: “The fact that an
acconplice has entered a plea of guilty to the offense charged is
not evidence in and of itself of the guilt of any other person”.

A clear, cautionary instruction to the jury can correct the error



of admtting evidence of a co-conspirator’s gqguilty plea. See
United States v. Magee, 821 F.2d 234, 241 (5th Gr. 1987).

In sum the jury instructions, the mniml enphasis on the
guilty pleas by the Governnent, and t he defense strategy, certainly
of co-defendant Tomm e Hass, | ead us to conclude that the adm ssion
of the guilty pleas would not have been reversible error.

2.

Hass has not shown deficient performance by his trial counsel.
Therefore, his ineffective assistance claim concerning his trial
counsel fails. Inthe alternative, evenif a Leach error occurred,
Hass has not shown to any degree of probability that, “but for” his
trial counsel’s performance, the result of the trial would have
been different. See Lavernia, 845 F.2d at 498.

As our Court’s earlier opinion for Hass’ direct appeal makes
clear, there was overwhel mng evidence that Hass was guilty of
conspiracy to manufacture and distribute nethanphetam ne. See
United States v. Hass, 150 F.3d at 445-47. Wile Hass continues to
maintain he nerely associated with many of the testifying
W tnesses, the evidence is to the contrary. G ven the vol une of
testinony in this case, passing references to the guilty pleas of
non-testifying co-conspirators during the first two days of a two-
week trial does not amount to sufficient prejudice to show a
reasonabl e probability that, had Hass’ counsel objected, the result

woul d have been different.






As stated, Hass was represented by court appointed counsel at
trial and was allowed to substitute retained counsel on appeal
For deficient performance with respect to his appellate counsel,
Haas nust show that his due process challenge concerning the
adm ssion of the guilty pleas “would have been sufficiently
meritorious such that [Hass’] counsel should have raised it on
appeal”. United States v. Phillips, 210 F.3d 345, 348 (5th Cr.
2000). For the prejudice prong, Hass nmust denonstrate plain error
concerning the pleas’ adm ssion. See Sanmak, 7 F.3d at 1197.

For prejudice, vel non, and given our above di scussion of the
jury instructions, the absence of any evi dence of inproper enphasis
by the Governnent, and the trial strategy of discrediting w tnesses
through the use of their guilty pleas, there was no error, mnuch
less plain error. Therefore, Hass’ appellate counsel did not
render ineffective assistance. See Phillips, 210 F.3d at 348.
Counsel raised nunerous issues on direct appeal, see United States
v. Hass, 150 F.3d at 447, 448-49, 451, and his conduct fell within
the “w de range of reasonabl e prof essi onal assistance” discussed in
Strickland. 466 U S. at 689.

L1l
For the foregoing reasons, the judgnent is

AFF| RMED.



