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Before KING Chief Judge, REAVLEY and JONES, Circuit Judges.
EDI TH H JONES, Circuit Judge:”

Appel l ant Barrientos was arrested at the Texas-Mxican
border after an inspection revealed that he was carrying 2.9
kilograns of illegal drugs in his truck. The indictnment stated
t hat he possessed approxi mately 3 kil ogranms of cocaine in violation
of 21 U S.C. 88 841(a)(1l) and 841(b)(1)(B). Barrientos agreed to

plead guilty. Subsequently, a |aboratory analysis reveal ed that

Pursuant to 5TH QR R 47.5, the Court has determined that this
opi ni on should not be published and is not precedent except under the linmted
circunstances set forth in 5THQR R 47.5.4.



the drugs were cocai ne base and not cocaine. This fact increased
his sentencing range. See 21 U.S.C. 8 841(b)(1)(A). As aresult,
his rearraignnment was continued to give him additional tinme to
consider the guilty plea. Barrientos pled guilty one nonth | ater.
He now chal l enges the indictnent, the factual basis of his guilty
pl ea, and his sentence. Finding no error, we affirm

Al t hough Barrientos did not challenge the sufficiency of
the indictnent in the trial court, the potential failure of an
i ndi ctment to charge an of fense constitutes a jurisdictional defect

that may be raised by a defendant at any tine. United States v.

Cabrera-Teran, 168 F.3d 141, 143 (5th Gr. 1999). When the

def endant objects to the indictnent for the first tinme on appeal,
and he fails to denonstrate prejudice, this court wll read the
indictnment liberally and sustain its sufficiency unless it is so
defective that by any reasonable construction, it fails to charge

the of fense for which the defendant was convi ct ed. Uni ted States

v. Wlson, 884 F.2d 174, 179 (5th Cr. 1989).

Barrientos contends that since the indictnent failed to
allege his illegal possession of cocaine base, rather than sinple
cocaine, a material elenent of the offense is mssing, and the
convi ction should be reversed. This contention is incorrect. For
purposes of defining an offense, the federal illegal possession
statute draws no distinction between cocai ne and cocai ne base, 21
US C § 841(a)(1l). The distinction anong types of drugs is
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statutorily relevant only for sentencing purposes, as the penalty
provi si ons, contained in separate statutory subsections,
denonstrate. See 21 U.S.C. 8§ 841(b)(and subsections thereof). As

this court noted in United States v. Doggett, 230 F.3d 160, 166

(5th Gr. 2000), the Suprene Court has not overruled its decision
in Edwards, which held that the judge and not the jury determ nes
the type and anmount of controlled substances involved in a

violation of 21 U S.C § 841(a)(1l). See id.(citing Edwards v.

United States, 523 U. S. 511, 118 S. . 1475 (1998)). Thus, the

indictment sufficiently charged Barrientos wth the offense of
possession of illegal drugs.

I nsofar as the prescribed sentences for possession of
cocai ne and cocai ne base are different under the statute, however,
a question of the indictnment’s Apprendi! sufficiency mght have
existed if the sentence inposed on Barrientos exceeded the
statutory maxi mum for the offense of sinple drug possession. But
it did not. The maxi num term of inprisonnment for the offense
charged against appellant, a violation of § 841(b)(1)(B), is 40
years, wWth a 5-year mninum and a mninmm 4-year term of
supervi sed release. Barrientos’s termof 135 nonths inprisonnent
and 5 years supervised release was well wthin this statutory

maxi mumrange. The Fifth Crcuit’s established case | aw precl udes

1 Apprendi v. New Jersey, 530 U S. 466, 120 S. . 2348 (2000).
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any Apprendi violation. See United States v. Meshack, 225 F. 3d 556

(2000) .

It should also be noted that Barrientos has not
established prejudice fromthe error in the indictnent. He was
advi sed weeks before he pled guilty that the form of cocaine
i nvol ved was cocai ne base. The difference that would make in his
statutory range of punishnent was well -known to hi mbefore he pled
guilty. H's sentence of 135 nonths inprisonnment was well wthin
t he maxi mum sentence available for this conviction of cocaine
possessi on. For all these reasons, an interpretation of the
indictment with maximumliberality denonstrates its sufficiency to
charge Barrientos wth the crine that he pled guilty to
conmmitting.?

Barrientos additionally contends that the factual basis
of his guilty plea was insufficient and that there was a
“constructive amendnent” of the indictnment because the factual
basis for the plea centered on the cocai ne base rather than the
charged substance, sinple cocaine. Barrientos’s argunent
substantially overlaps with his sufficiency of the indictnment claim

di scussed above. Because constructive anmendnent inquiries

2 Just as there is no Apprendi error in the sufficiency of the
indictment as to Barrientos’'s termof inprisonment, because that termwas well
within the statutory maxi mumw th whi ch he was charged, |ikew se we perceive no
infirmty in his 5-year termof supervised release. That termis alsowithinthe
indicted statutory range.



typically are conducted in the context of jury trials and guilty
verdicts, not gqguilty pleas,® the sufficiency of the indictnent
analysis is the appropriate franework within which to anal yze his
claim

Based on the foregoing discussion, the judgnent of
convi ction and sentence i nposed upon Barrientos are AFFI RVED.

AFFI RMED.

8 See United States v. Robles-Vertiz, 155 F.3d 725, 727 (5" Gr.
1998) (“A constructive anendnent occurs when the governnment changes its theory
during trial so as to urge the jury to convict on a basis broader than that
charged in the indictnent, or when the governnent is allowed to prove ‘an
essential elenent of the crine on an alternative basis pernmitted by the statute
but not charged in the indictnment.’”)(quoting United States. v. Salvatore, 110
F.3d 1131, 1145 (5" Cir. 1997)); United States v. M kol ajczyk, 137 F.3d 237, 243
(5" Cir. 1998) (“If the amendnent contai ned an accurate description of the crine,
and that crime was prosecuted at trial, there is no constructive anendnent.”);
United States v. Doucet, 994 F.2d 169, 172 (5" CGr. 1993)(stating that a
constructive anmendnent “occurs when the jury is permtted to convict the
def endant upon a factual basis that effectively nodifies an essential el ement of
the offense charged”); United States v. Moree, 897 F.2d 1329, 1334 (5" Cr.
1990) (“[ A] constructive anendnent of the indictnent is reversible error when ‘the
jury is permitted to convict the defendant upon a factual basis that effectively
nodi fi es an essential elenment of the offense charged.’ ”)(quoting United States
v. Adanms, 778 F.3d 1117, 1123 (5" Gir. 1985)). See also 4 W LaFave, J. Israel,
& N. King Crimnal Procedure § 19.6 (2d. Ed)(discussing constructive amendnents
only in the context of jury trials); 1 C. Wight, A Mller, Federal Practice and

Procedure § 127 (sane).




