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W LLI E MACK MODDEN
Peti ti oner- Appel | ant,
ver sus
GARY L. JOHNSON, DI RECTOR,
TEXAS DEPARTMENT OF CRI'M NAL JUSTI CE,
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Respondent - Appel | ee.

Appeal fromthe United States District Court for the
Eastern District of Texas

March 23, 2001
Before JOLLY, JONES, and BENAVIDES, Circuit Judges.
BENAVI DES, Circuit Judge:”

Petitioner WIlie Mack Modden (Mbdden), convicted of capital
murder in Texas and sentenced to death, requests fromthis Court a
Certificate of Appealability (COA) pursuant to 28 US C 8§
2253(c)(2). Modden's sole argunent is that his counsel rendered

ineffective assistance by failing to request a psychiatrist.

"Pursuant to 5THCGR R 47.5, the Court has determi nedthat this
opi ni on shoul d not be published and i s not precedent except under the
limted circunstances set forth in 5THGQR R 47.5. 4.



Finding that Mdden has not nade a substantial showi ng of the
denial of a constitutional right, we DENY the COA

| . FACTUAL AND PROCEDURAL HI STORY

On Cctober 13, 1984, Mddden was indicted for the capital
mur der of Debor ah Davenport (Davenport) conmtted during the course
of a robbery. A jury found himguilty as charged and affirmatively
answered the special issues. Pursuant to Texas law, the trial
court sentenced himto death. On direct appeal, the Texas Court of
Crim nal Appeals affirnmed the conviction and sentence. Mbdden v.
State, 721 S.W2d 859 (Tex.Crim App. 1986), cert. deni ed, 485
U S. 1040 (1988). Several years later in an unpublished opinion,
the Court of Crim nal Appeals granted Modden state habeas relief on
the clai mthat he was prevented frompresenting and having the jury
consider evidence in mtigation of the death penalty. Ex Parte
Modden, No. 71,312 (Tex.Crim App. February 12, 1992).

In 1992, Modden was retried for capital nurder. During the
guilt-innocence phase of the trial, the State presented evi dence
that on July 29, 1984, Davenport was working the night shift by
herself at a Fina gas station and convenience store in Lufkin,
Texas.! At approximately 1:55 a.m, a custonmer, David Pinkerton
(Pinkerton), purchased gasoline prior to driving his evening

newspaper route. Pinkerton noticed another male custoner in the

! These facts are taken (inlarge part verbatim fromthe findings
of fact made by the trial court during Mddden’ s st at e habeas pr oceedi ngs
after an evidentiary hearing.



store. At first, Pinkerton believed that the other custoner was a
co-worker froma previous job.

Afewmnutes | ater, Robert Ransey (Ransey) and his girlfriend
stopped at the store and could not find a cashier. Ransey |ooked
behi nd the counter and found Davenport |lying in a pool of blood.
Ransey immediately sought help from passing notorists, and
energency nedical services were sunmoned. Shortly after being
transported to the hospital, Davenport died as a result of nmultiple
stab wounds. An autopsy revealed that she had been stabbed 17
tinmes in the head and neck region. She also suffered facial
cont usi ons.

Several hours later at a location known as “The Front” in
Lufkin, a deputy sheriff questioned Mdden but he denied any
know edge of the offense. The investigation continued w thout
success until a “Crinestoppers” tip was received. On Cctober 8,
1984, Texas Ranger Don Morris and Detective Goodwi n of the Lufkin
Police Departnent interviewed Linda MGew (MGew about the
mur der . MG ew gave a witten statenent setting forth the
following information.?2 On July 28, 1994, Mdden was staying in
her hone as a guest of her husband Leroy McGew. Leroy McGewleft
their honme that evening with Modden and Modden’ s uncle, WIt Young
(Young). The nmen did not return until the next norning.

Upon his return to her hone, Mddden inforned McG ew that he

2 At Mddden’s trial, MGew testified consistent with this
st at enent .



“had to kill a woman a little while ago.” He told her that he “had

stabbed a | ady,” and that she begged himnot to kill her because
she had three children. Modden “didn’t want to |eave any
W t nesses.”

CGeor ge Houston, who was a friend of Mbdden, also testified at
trial that he had seen Mbdden, Leroy McGrew, and Young in the early
nmorni ng hours of July 29, 1984 at “the Front.” Houston observed
a bl eeding wound on Mdden’s head that | ooked |ike he had been
scr at ched. When Houston inquired regardi ng Mddden's scratches,
Modden told himthat he “had stabbed a |ady.” Mbddden admtted to
Houston that he had been to a service station to obtain noney and
had stabbed a lady fifteen tinmes because his uncle had instructed
himto do so. Modden essentially nade the sane remarks about the
killing to Houston that he had to McG ew.

On Cctober 8, 1984, Ranger Morris interviewed Young and he
made a voluntary witten statenent inplicating Mdden in the
murder. Young also testified at trial that Modden was the one who
entered the station, retrieved the noney, and killed Davenport.

A few days | ater, Mdden gave a witten statenent confessing
to the robbery but not the nurder. The State introduced that
confession at trial. The State also introduced portions of
Modden’ s prior sworn testinony, including adm ssions by Mddden of
his comm ssion of the robbery, the nurder of Davenport, and how
Davenport had given hima free cup of coffee just m nutes before
she begged him to spare her |ife because of her three snall
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chi | dren.

The jury found Modden guilty as charged in the indictnent. At
the punishnment phase, the State offered evidence that on three
occasi ons Modden previously had been convicted of fel ony of fenses,
i ncl udi ng robbery, burglary, and theft. Various prison guards and
police officers testified regarding several incidents involving
Modden, including: hiding razor blades from jailers; attenpting
escape; cutting another inmate; and starting a fire outside his
cell.

Dr. Frankie Cark, a psychologist called to testify on
Modden’ s behal f, stated that there was a |ikelihood that Mdden
would commit future acts of violence. Addi tional ly, defense
counsel introduced into evidence an evaluation of Mdden aut hored
by Dr. Edward Brownl ee, a psychiatrist. In the report, Dr.
Br ownl ee di agnosed Mbdden as “suffering a mld nental retardation,”
the sane diagnosis as the psychol ogists who testified at trial.

Dr. VWalter Quijano, a psychologist called by the State,
testified that Mbodden not only acted deliberately in the nurder of
Davenport but also would in all probability be a continui ng danger
to society based upon both his past and current behavior.

The jury affirmatively answered the special issues, and the
trial court assessed punishnment at death. The Court of Crim nal
Appeals affirmed this conviction and sentence in an unpublished

opi nion. Modden v. State, No. 71,493 (Tex. Crim App. June 8,



1994), cert. denied, 515 U. S. 1145 (1995).

In 1997, Modden filed a state habeas application, alleging two
clains for relief. After conducting an evidentiary hearing, the
state habeas court entered findings of fact and concl usions of | aw
recommendi ng that relief be denied. On June 4, 1998, the Court of
Crim nal Appeals denied relief, finding that the record supported
the trial court’s findings of fact and concl usi ons of | aw.

Modden subsequently filed the instant federal habeas petition
indistrict court. The district court deni ed Modden’s petition and

his request for a COA. Mdden now requests a COA fromthis Court.

1. ANALYSIS

A STANDARDS OF REVI EW

Modden fil ed his section 2254 application for habeas relief on
Septenber 30, 1998, which was after the April 24, 1996 effective
date of the Antiterrorismand Effective Death Penalty Act (AEDPA).
H's application is therefore subject to the AEDPA Li ndh v.
Mur phy, 521 U. S. 320, 336, 117 S.C. 2059, 2068, 138 L.Ed.2d 481
(1997). Under the AEDPA, a petitioner nust obtain a COA 28
US C 8§ 2253(c)(2). A COAw Il be granted only if the petitioner
makes “a substantial showing of the denial of a constitutional
right.” 28 U.S.C. § 2253(c)(2). To nmake such a showing, a
petitioner “nust denonstrate that the issues are debatabl e anong

jurists of reason; that a court could resolve the issues [in a



different manner]; or that the questions are adequate to deserve
encouragenent to proceed further.” Barefoot v. Estelle, 463 U S.
880, 893 n.4, 103 S. C. 3383, 3394 n.4 (1983) (citation and
internal quotation marks omtted). Any doubt regarding whether to
grant a COA is resolved in favor of the petitioner, and the
severity of the penalty may be considered in making this
determ nati on. Ful l er v. Johnson, 114 F.3d 491, 495 (5th Cr.
1997).

To determ ne whether a COA should be granted, we nust be
m ndful of the deferential schene set forth in the AEDPA. H Il v.
Johnson, 210 F.3d 481, 484-85 (5th Cr. 2000) . Pursuant to 28
US C 8§ 2254(d), we defer to a state court’s adjudication of
petitioner’s clains onthe nerits unless the state court’s deci sion
was: (1) “contrary to, or involved an unreasonabl e application of,
clearly established Federal |aw, as determ ned by the Suprene Court
of the United States;” or (2) “resulted in a decision that was
based on an unreasonabl e determ nation of the facts in |ight of the
evi dence presented in the State court proceeding.” A state court’s
decision is deened contrary to clearly established federal law if
it reaches a legal conclusion in direct conflict with a prior
decision of the Suprenme Court or if it reaches a different
conclusion than the Suprene Court based on materially
i ndi stingui shable facts. WlIllianms v. Taylor, 529 U S. 362, 120

S.Ct. 1495, 1519-20 (2000). A state court’s decision constitutes



an unreasonabl e application of clearly established federal law if
it is objectively unreasonable. 1d. at 1521.

Further, state court findings of fact are presuned to be
correct, and the petitioner has the burden of rebutting the
presunption of correctness by clear and convincing evidence.
Section 2254(e)(1).

B. | NEFFECTI VE ASSI STANCE OF COUNSEL

Mbdden contends that counsel rendered ineffective assistance
by failing to request the appointnent of a psychiatrist. He argues
that a psychiatrist was needed to assist (1) in presenting an
insanity defense at the guilt-innocence phase and (2) in devel opi ng
mtigating evidence for the punishnent phase. To prevail on an
i neffective assistance of counsel claim Mdden nust show that his
counsel’s performance was deficient and that the deficiency
prejudi ced the defense. Strickland v. Washington, 466 U S. 668,
687, 104 S.Ct. 2052, 2064 (1984).

1. GQui I t-innocence phase

Wth respect to the guilt-innocence phase, Mddden cites Ake v.
Ckl ahoma, 470 U.S. 68, 105 S.Ct. 1087 (1985) for the proposition
that whenever sanity is at issue the State nust furnish a
psychiatrist. W do not understand Modden to be presenting an Ake
clai mper se. Indeed, no request for a psychiatrist was nmade to the
trial court. Modden argues that, inviewof his purportedentitlenent

to the assistance of a psychiatrist pursuant to Ake, counsel was



ineffective for failing to request a psychiatrist.

Sanity, however, was not an issue at Mddden's trial. “Ake
requires that the defendant, at a mninmum nake allegations
supported by a factual showi ng that the defendant's sanity is in
fact at issue in the case.” Vol son v. Bl ackburn, 794 F.2d 173,
(5th Gr. 1986) . We have explained that "neither the bare
assertion that the defendant was i nsane at the tinme of the offense,
nor evi dence of nental problens generally is sufficient to make the
threshol d showi ng required by Ake. Rat her, the defendant, at a
m nimum nust make a factual show ng--nust present specific
evidence--that his sanity at the tine of the offense is truly at
i ssue. " Wllianms v. Collins, 989 F.2d 841, 845 (5th Cr. 1993).

Al t hough Modden points to evidence indicating that he has an
| Q of less than 58, he nmakes no factual showing with respect to his
sanity. Under these circunstances, Mdydden has not shown that under
Ake he would have been entitled to the appointnent of a
psychiatrist to assist himin developing an i nsanity defense. Ake
therefore offers him no succor in his attenpt to denonstrate
i neffective assi stance of counsel at the guilt phase. Accordingly,
Modden has failed to nmake a substantial showing with respect to
whet her counsel’s performance during the guilt-innocence phase

constituted ineffective assi stance.?®

3 Mbdden cursorily asserts that counsel shoul d have request ed
a psychiatrist “because the facts of the case raised issues
i nvol ving voluntariness of confession, ability to understand
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2. Puni shnent phase

As previously stated, Mddden also asserts that counsel
rendered ineffective assistance by failing to request a
psychiatrist to assist with the devel opnent of mtigating evidence
at the puni shnent phase. Again relying on Ake, Mydden argues that
when future dangerousness becones a factor, the State nust furnish
a psychiatrist. I nasmuch as we have expressly rejected this
argunent, Modden’'s reliance on Ake is m spl aced.

In Goodwi n v. Johnson, 132 F. 3d 162, 188 (5th Cr. 1998), the
petitioner argued that Ake <conpels the appointnent of a
psychiatrist if future dangerousness is a “significant factor.” W
di sagreed, stating that “[i]n Ake, the Suprene Court held that an
i ndi gent defendant has a due process based right to the appoi nt nent
of a psychiatric expert to present rebuttal evidence at sentencing
"when the State presents psychiatric evidence of the defendant’s

future dangerousness.’” Id. (quoting Ake, 470 U.S. at 83, 105 S. C

M randa warnings, [and] his capacity to form crimnal intent.”
This Court has made «clear that conclusory allegations of
i neffective assistance of counsel do not raise a constitutiona
issue in a federal habeas proceeding. Ross v. Estelle, 694 F. 2d
1008, 1012 (5th Cr. 1983). “In the absence of a specific show ng
of how these alleged errors and om ssions were constitutionally
deficient, and how they prejudiced his right to a fair trial, we
[can find] no nerit to these [clains].” Barnard v. Collins, 958
F.2d 634, 642 (5th Gr. 1992). In any event, after holding a
suppression hearing regarding Mdden's ability to know ngly and
intelligently waive his rights and confess to the crine, the state
court found that Mdden's confession was vol untary. Modden has
failed to rebut this factual finding with clear and convincing
evi dence. See Carter v. Johnson, 131 F.3d 452, 462 (5th Grr.
1997) .
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at 1096).

Here, the State did not put on any expert evidence, much | ess
psychiatric evidence, regarding Mdden's future dangerousness
during its case-in-chief at the punishnent phase. However, Mdden
called a psychologist to testify on his behalf during the
puni shment phase. In response to the testinony of the defense’s
psychol ogist, the State called a psychol ogist who testified in
rebuttal with respect to Mbdden’ s future dangerousness.

In Ake, the Suprene Court:

i ndi cated that the due process entitlenent to

the assistance of a psychiatrist when the

state presents psychiatric evidence of future

dangerousness is predicated upon the notion

that psychiatric testinony offered on behalf

of the defendant 1is wuniquely capable of

uncover[ing], recogniz[ing], and tak[ing]

account of . . . short-comngs in predictions

made by the state’ s psychiatrists.
Goodwi n, 132 F. 3d at 188-89 (quoting Ake, 470 U.S. at 83, 105 S. Ct
at 1096). Although the testifying experts at Mdden’'s trial were
psychol ogi sts, this underlying concern in Ake was alleviated in
that Mddden had his own psychologist to counter the State's
psychol ogist. In sum Mdden has failed to show that the Suprene
Court’s ruling in Ake entitled him to the assistance of a
psychiatrist with respect to the puni shnment hearing. Thus, his
reliance on Ake to show that counsel was ineffective for failingto

request a psychiatrist istono avail. Cf. Wite v. Johnson, 153

F.3d 197, 208 (5th Cr. 1998) (explaining that harn essness of Ake
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error precluded finding of Strickland prejudice).

Wthout further explanation, Mdden contends that trial
counsel should have requested a psychiatrist because (1) the
psychol ogi st appoi nted on behal f of Mdodden “woul d testify that the
Petitioner would conmt future acts of violence” and (2) defense
counsel “intended to offer into evidence a [four year-old]
psychi atric eval uation report contai ning mtigating and aggravati ng
ci rcunst ances.”

Even assum ng arguendo these two reasons offer sonme support
for Modden’s argunent that counsel rendered deficient performance
by failing to request a psychiatrist, Mdden does not even attenpt
to show prejudice. In other words, Mddden fails to articulate
specifically how a psychiatrist would have assisted at the
puni shmrent stage.* As stated by the court bel ow, Mdden “offers
nothing to denonstrate that additional assistance would have
reveal ed sone facet of petitioner that could be considered in
mtigation of punishnent.” Likew se, this Court has opined that

“Wthout a specific, affirmative showng of what the m ssing

4 As set forth previously, during his state habeas proceedi ngs,
Modden was granted an evidentiary hearing. During this hearing,
Modden’ s habeas counsel questioned a psychol ogi st that had exam ned
Modden i n connection with the original capital nurder trial. At one
poi nt, habeas counsel was attenpting toinquire whether a psychiatri st
woul d have been better able to explain to a jury any sort of
physi ol ogi cal condition of the defendant. The prosecutor objected,
stating that there was no “evi dence as to their bei ng sone physi ol ogi cal
cause inregard to M. Modden.” |n response, habeas counsel stated
“Judge, that’'s the whole point. W’II|l never know.”
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evi dence or testinony woul d have been, a habeas court cannot even
begin to apply Strickland s standards because it is very difficult
to assess whet her counsel’s performance was deficient, and nearly
i npossi ble to determ ne whether the petitioner was prejudi ced by
any deficiencies in counsel’s performance.” Anderson v. Collins,
18 F. 3d 1208, 1221 (5th Cr. 1994) (internal quotation marks and
citation omtted).

I n concl usion, Mdden has not nmade a substantial show ng of
the denial of a federal right. He therefore is not entitled to a
COA on his claimof ineffective assistance of counsel

DENI ED.
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